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Among the subjects which will be presented 
for discussion at the coming meeting of 
Bankers’ Association to be 
held at Kansas City on the 25th and 26th of 
September are the following : 


the American 


The present condition of the national 
banking system, and the best methods to pre- 
serve it with or without circulation ; the sur- 
plus revenue, and the reduction of the United 
States debt ; the state banking systems of the 
country—should the tax repressing state bank 
circulation be repealed? a national clearing 
house ; equalization of state and federal 
taxation of banks and other corporations 
loaning money; the silver question; a na- 
tional bankrupt law, etc. 

We would be glad to see some movement 
inaugurated by this influential body looking 
to the enactment of uniform laws in the vari- 
ous states governing commercial paper. 
There is a pressing need for action of this 
kind, and the sooner it is taken the better for 
all concerned 


The question whether a provision in a 
promissory note providing for payment of 
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the amount with exchange on a given place, 
destroys its negotiability, is one whereon the 
courts widely differ. The federal court in 
Iowa, in a case published herein, decides this 
question in the affirmative. Whether the ne- 
gotiability of a note is, or is not, affected by 
such a provision is of great importance to 
all persons dealing with such paper, and in 
another part of this number we collect and 
present the cases bearing on the subject. 


The efficiency of the telegraph as a means 
of creating a valid commercial obligation is 
illustrated by the case of Garrettson v. The 
North Atchison Bank, decided by the federal 
court in Missouri, and reported herein, where 
the telegraphic reply of a bank to an inquiry 
regarding a check is held bindihg as an ac- 
ceptance. 

A party before taking a check from the 
drawer telegraphed to the bank on which it 
was drawn, asking the latter if it would pay 
the drawer’s check for the amount named. 
The bank telegraphed back the following re- 
ply: “James ‘Tate (the drawer) is good. 
Send on your paper.” In reliance upon this 
the check was taken, and the bank refusing 
to pay, the court holds that the answer of the 
bank was an acceptance of the check for the 
sum named, and was a sufficient writing 
under the statutes of Missouri regarding ac- 
ceptance to make the bank liable thereon. 


‘The supreme court of Coloradodecide an 
interesting question in Zarsen v. Breene, re- 
ported in this number, arising out of the ten- 
der of a check. Ordinarily, 2 check on a 
bank is not a legal tender, and, if the medium 
of payment is objected to, will not be valid. 
But it has been held in several cases where 
checks have been tendered that by not ob- 
jecting to the form of the tender the creditor 
waives all objection to the medium of pay- 
ment and the tender will be good. 

In the present case a certified check was 
tendered by a debtor to his creditor. ‘lhe 
latter did not object to the medium of pay- 
ment, but refused to accept it on the ground 
of insufficiency of amount. The debtor 





264 THE BANKING 
thereafter deposited the check in court pend- 
ing a determination of the suit involving the 
amount which was to be paid. Before the 
suit was determined, the bank on which the 
check was drawn failed. It was established 
in the case that the amount for which the 
check was drawn was sufficient, and that the 
creditor had waived all objection to the form 
in which the tender was made, but the court 
nevertheless held that the loss of the fund 
caused by the failure of the bank must fall 
upon the debtor and not upon the creditor. 
In other words, that the risk of the solvency 
of the bank until a final determination of the 
case was with the debtor, and not the cred- 
itor. 

While the rule thus announced may be cor- 
rect, the question arising under the facts pre- 
sented must be regarded as a close one, and 
much can be said in favor of an opposite 
view. ‘The tender being legal both as to 


amount and medium, the latter because of the 
waiver of objection, should have been ac- 
cepted by the creditor. 


He not accepting it, 
the check was deposited in court so that the 
tender might be kept good. When the con- 
clusion was ultimately reached that the ten- 
der was a legal one, it does not seem reason. 
able that the creditor should then have the 
right to compel the debtor to substitute money 
for the check, because by his own act in de- 
ferring its payment loss of the money repre- 
sented thereby would result. 

Where money is tendered, although it has 
been held that the debtor is not obliged to 
keep the identical money ready, or deposit 
the identical money in court, he most cer- 
tainly has the right so to do, and in case of 
any other medium of payment constituting 
a legal tender, will not this same right exist ? 

‘The reasoning upon which the conclusion 
of the court that the debtor is liable to pay 
the money is based, is that a valid tender does 
not discharge the debt, but only relieves the 
debtor from subsequent interest and costs of 
suit ; that if the check had been accepted by 
the creditor it could only be regarded as a 
conditional payment of the debt, and not an 
absolute payment until cashed ; and not be- 
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ing accepted at the time of the failure of the 
bank, the debt was not discharged and the 
debtor not relieved from paying the amount. 
But here the fact has been established that 
the tender was a legal one, both in the me- 
dium of payment and the amount, and the 
creditor having waived all objection to the 
form of payment, he had no ground for re- 
fusing to receive the check at the time it was 
offered. Consequently the debtor being en- 
titled to have the creditor take the check at the 
time it was offered, it would seem that the rights 
of the parties should be determined as if the 
check had been actually taken up by the cred- 
itor atthattime. In such case the risk of the sol 
vency of the bank would have been upon the 
creditor, and the loss would have been his. 

Whether this view or the one adopted by 
the Colorado court is the correct one is worthy 
of thought and consideration, for the ques- 
tion presented is a new one, which has never 
heretofore, to our knowledge, been adjudi- 
cated upon. 

The case presented the further feature that 
the creditor, hearing of the failing condition 
of the bank, obtained possession of the check 
from the court, presented the same for pay 
ment and subsequently instituted suit against 
the bank thereon. ‘This, however, realized 
nothing, and the court held that this action 
did not constitute a waiver of the creditor’s 
right of payment, but was simply an act to 
preserve the fund for the benefit of him to 
whom the judgment.should be awarded. 


BANK’S LIABILITY TO TRUE OWNER 
FOR CHECKS PAID ON FORGED 
INDORSEMENT. 


[The fourth of a series of articles written and 
in preparation by the editor, relating to the duties, 
liabilities and remedies of banks paying forged 
paper}. 

‘The preceding articles of this series have 
treated respectively of the recovery of money 
paid by a bank on the forged signature of 
its depositor; the recovery of money paid 
on a forged indorsement, and the recovery of 
money paid on a raised or altered check. 
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The present article will be a very brief one, 
and will treat simply of a bank’s liability, 
where it has paid out money on a forged in- 
dorsement, to pay the same again to the 
true owner ; and this will be followed in the 
number one month subsequent, by the con- 
cluding article treating of the bank's remedy 
against the drawer of the paper. 

Where money has been paid by a bank 
upon a forged indorsement, and the true 
owner has thereafter made a claim for the 
money, it has been pretty generally held by 
the courts in various states that a right of re- 
covery against the bank exists; and this is 
true even in states where, ordinarily, the 
law allows no right of action against a bank 
by a check holder previous to certification or 
acceptance of the check. In such cases the 


theory upon which the owner's right of re- 
covery against the bank is upheld, is that 
the latter, by undertaking to pay the check 
upon the supposed indorsement, thereby signi- 
fies its willingness to pay the amount, and such 
act is equivalent to an acceptance where- 


under it becomes liable to the true owner. 

‘The supreme court of the United States 
however, has declared that the right of the 
owner of a check to recover against the bank, 
who has wrongfully paid it upon a forged 
indorsement, is limited to cases where the 
bank has previously settled with the drawer, 
and been allowed the amount in account. 
It denies any right of action by a check 
holder against a bank before certification ef 
the check, but in case of payment upon a 
forged indorsement where the bank has set- 
tled with the drawer, the court considers that 
the real owner would then have a right of 
action against the bank, not upon the check, 
but for money had and received. 

The following cases will illustrate how the 
question has arisen and been disposed of. 

In Van Bibber v. Bank of Louisiana, 14 
La., Ann. 481, the bank was held liable to 
the payees of a check which it had previ- 
ously paid their collector, on the forged in- 
dorsement of their names by him, irrespec- 
tive of any question of settlement with the 
depositor. 
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The court said: “The bank holds the 
money of its depositors subject to be checked 
for as their agent. When, then, the bank re- 
ceives a check, instructing it to pay a certain 
part of the deposit of the drawer to a third 
party, and the bank agrees so to do, by its 
general custom, and by undertaking to pay it 
upon the supposed indorsement of the third 
party, the amount of money represented by 
the check and on deposit as that of the 
drawer becomes ¢e instanti the property of 
the payee, and the bank from the moment it 
undertakes so to pay the check, holds the 
amount of the check as the agent of the 
payee, and is responsible to the payee as his 
agent if it pays it upon a forged indorse- 
ment.” 

In Jndiana National Bank v. Holtsclaw, 
98 Ind., 85, a person of the same name as the 
payee forged the latter’s indorsement on a 
check, and transferred it to a third party, to 
whom the bank paid the amount. ‘The bank, 
upon suit, was held liable to the real payee. 

In Dodge v. National Exchange Bank, 20 
Ohio St., 234, a check was given by a United 
States paymaster to a person falsely represent- 
ing himself to be Frederick B. Dodge. ‘The 
latter indorsed his name upon the check and 
received payment from the bank. ‘The real 
Frederick B. Dodge subsequently brought 
suit against the bank thereon, and the court 
held that he could ratify the act of the 
drawer in giving the check, which then be- 
came his property, and declared the bank 
liable to him thereon. » 

In Graves v. The American Exchange 
Bank, 17 N. Y., 205, the defendant, a bank. 
ing corporation, and the drawee of a bill of 
exchange payable to the order of Charles F. 
Graves, paid the same upon an indorsement 
of another Charles F. Graves, for whom the 
draft was not intended. It was held in a suit 
by the assignee of the real owner that the 
bank, having got possession of the draft 
through a forged indorsement, and having re- 
fused to deliver it up or pay it to the owner, 
was liable to him for its conversion. 

In all the cases heretofore presented involv- 
ing the liability of a bank to the true owner 
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where it has paid a check on a forged indorse- 
ment, the bank’s liability has been affirmed irre- 
spective of any question of its having previ- 
ously settled with the drawer. In the Ohio 
case, above cited, the fact of such a settle- 
ment appeared, but the bank’s liability was 
not decreed upon that ground. 

In the following case, however, decided 
by the supreme court of the United States, 
Millard v. The National Bank of the Re- 
public, 10 Wallace, 152, such an enlarged 
view of the bank’s liability is not taken, but 
its responsibility to the owner, as stated above, 
is confined to those cases where the bank has 
settled with the drawer for the amount of 
the check, leaving the owner’s remedy, in all 
other cases, against the drawer alone. 

In that case the bank had once paid a 
check on a forged indorsement of Millard’s 
(the payee’s) name. Ascertaining and ex- 
posing the forgery, and recovering possession 
of the check, Millard presented the same to 
the bank and demanded payment to himself. 
On refusal of the bank he brought suit. 
The supreme court announced the rule that 
the holder of a check cannot sue the bank 
for refusing payment in the absence of proof 
that it was accepted by the bank, and the 
judgment was adverse to the holder. In the 
concluding part of its opinion, however, the 
court said : 

“Tt may be, if it could be shown that the 
bank had charged the check on its books 
against the drawer, and settled with him on 
that basis, that the plaintiff could recover on 
the count for money had and received on the 
ground that the rule ¢x aeguo et bono would 
be applicable, as the bank having assented to 
the order and communicated its assent to the 
paymaster (the drawer), would be considered as 
holding the money thus appropriated for the 
plaintiff's use, and therefore under an im- 
plied promise to pay it on demand. 

Subsequently on a new trial of the case, 
the bank admitted that it had charged the 
check on its books against the drawer and 
settled with him on that basis, and the su- 
preme court of the District of Columbia 
thereupon allowed a recovery. Millard v. 
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National Bank of the Republic, 3 McArthur 
541. 

In Pennsylvania, in Seventh National Bank 
v. Cook, 73 Pa. St., 483, the bank having paid 
a check on a forged indorsement of the 
payee’s name, and subsequently deducted the 
amount of the check from the drawer’s ac- 
count and settled with him on that basis, it 
was held that the payee could recover the 
amount of the check from the bank. ‘The 
court remarked that the case fell within the 
language of the supreme court of the United 
States, above quoted, and further stated that 
the conduct of the bank was an acceptance 
of the check, and bound it as a certified 
check would. 


LEGAL DECISIONS. 


NOTE — PAYABLE 
ON NEW 


PROMISSORY 
“WITH EXCHANGE 
YORK” — FEDERAL COURT IN 
IOWA HOLDS SUCH PROVISION 
DESTROYS NEGOTIABILITY-— 
JURISDICTION OF FEDERAL 
COURT. 


Circuit Court, S. D. 
W. D., April 6, 1589. 


dates Lowa, 


United : 


BANK v. MCMAHON, 


et. al. 

A stipulation in a promissory note, making the installments 
of interest, and, when due, the principal, payable at a 
given place, ** with exchange on New York,” renders the 
note non-negotiable under the law merchant, as .t cannot 
be known until the times of payment arrive what the rates 
of exchange will be,and the amount necessary to dis- 
charge the note is therefore uncertain. 

The actof Congress of 1875, provides that the Federal courts 
shall have no jurisdiction of a suit founded on a contract 
in favor of an assignee unless the assignor could have 
prosecuted the suit in the same court, “* except in cases of 
promissory notes, negotiable by the law merchant, and 
bills of exchange.” 

Held,in a suit by an assignee that the negotiability of a 
note, so far as is necessary to determine the question of 
jurisdiction, is governed wholly by the rules of the law 
merchant, regardless of the statutory provisions of the 
siate in which the action is brought, and the note here being 
held non-negotiable, the Federal court has no jurisdiction 
of the action. 


In Equity. Bill for foreclosure. 


WINDSOR SAVINGS 


The Windsor Savings Bank, assignee of 
William B. Somers, brought this bill against 
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S. A. McMahon and others, to foreclose a 
mortgage executed by said McMahon on 
land to secure the payment of a note to said 
Somers. 


L. W. Ross, for complainant; Wright, 
Baldwin & Haldane, for defendants. 


Suiras, J. This suit was brought for the 
purpose of foreclosing a mortgage executed 
by S. A. McMahon, given to secure the pay- 
ment of a promissory note for $14,000. The 
note bears date at Council Bluffs, Iowa, and 
provides that “both principal and interest 
payable at the office of J. W. & E. L. Squire, 
Council Bluffs, lowa, with exchange on New 
York.” ‘The jurisdiction of the court is now 


questioned by a suggestion on behalf of the 
defendant that the note is payable to the 
order of William B. Somers, and it is admit- 
ted by the parties that at the date of the 
bringing the suit the mortgagor and payee of 
the note were citizens of the state of Iowa. 
Under the provisions of the act of 1875, in 


force when the suit was commenced, this 
court has not jurisdiction of asuit founded on 
a contract in favor of an assignee, unless the 
assignor could have prosecuted the same in 
this court in case no assignment had been 
made, “except in cases of promissory notes 
negotiable by the law merchant, and bills of 
exchange.” Under the agreed facts this 
court has not jurisdiction, unless the note 
sued on is negotiable, according to the prin- 
ciples of the law merchant, for it is admitted 
that when the suit was brought the payee and 
assignor of the note and the principal defend- 
ant were citizens of the same state. The 
point is whether the provision that the prin- 
cipal and interest are payable with exchange 
destroys the negotiable character of the note 
according to the principles of the law mer- 
chant. ‘The question is not whether the note 
may be negotiable under the provisions of 
the state statute. The state legislature may 
declare that all instruments or contracts for 
the payment of money are negotiable, and 
shall possess the incidents pertaining to nego- 
tiable paper, but that would not change the 
test of negotiability fixed by the act of con- 
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gress of 1875. ‘That test is negotiability ac- 
cording to the principles of the law mer- 
chant, not according to the provisions of the 
state statute. It is not a question of the true 
intent and meaning of the contract as defin- 
ing the rights of the parties thereunder, in 
which case the rule of the state statute would 
be obligatory upon this court, as well as the 
courts of the state, in all matters wherein 
the state statute controls or defines such 
rights, and thus forms part of the contract of 
the parties. When the act of 1875 was 
passed it denied jurisdiction to the courts of 
the United States in all cases wherein the 
cause of action had been assigned, unless the 
assignor could have instituted suit in the fed- 
eral court, except in cases based upor prom- 
issory notes, negotiable by the law mer- 
ant, and bills of exchange. 

As already stated, the question is whether 
a note which provides that the several install- 
ments of interest as they come due, and also 
the principal sum, shall be paid at Council 
Bluffs, lowa, with exchange on New York, is 
or is not negotiable according to the rules of 
the law merchant. Upon this question the 
authorities are not in accord. ‘The general 
rule has long been established that certainty 
in the sum to be paid is one of the elements 
essential to render notes negotiable. Many 
cases hold that the spirit of the rule is ob- 
served if the principal sum to be paid is made 
certain, even though there might be some 
slight addition by way of interest or exchange 
to be made thereto. While the argument in 
support of the conclusion is certainly plaus- 
ible, yet the difficulty with it is that it opens 
the way to introducing too many uncertain- 
ties, that it may ultimately obviate the rule it. 
self, and that is not advisable. If we adheré 
to the principle that, to render a note negoti- 
able, the amount to be paid at maturity must 
be ascertainable from the face of the note, 
without resort to evidence dehors the instru- 
ment, we have a fixed and certain rule for 
guidance; but, if we depart from this prin- 
ciple, doubt and uncertainty will arise as to 
the true character of notes and other like in- 
struments for the payment of sums depend- 
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ing on contingencies. If there was a fixed 
rate of exchange established by law, or if the 
note provided the rate to be paid, so that 
from the face of the note it could be com- 
puted what the exchange would be, then the 
note itself would contain all the facts neces- 
sary to be known in order to ascertain the 
sum necessary to be paid at maturity in dis- 
charge of the obligation of the maker, and in 
that case there would not be any uncer- 
tainty in the amount of the note. When, 
however, the provision is that, as each pay- 
ment of interest comes due, the amount there- 
of is to be paid at Council Bluffs, Ia., with 
exchange on New York, and the like pro- 
vision as to the principal sum, it is evident 
that every payment of interest and principal 
is uncertain in amount, in that it depends 
upon the rate of exchange charged at the 
time the payments come due, and this rate 
cannot be determined from the face of the 
note, nor by reference to any law or fixed 
rule, but is dependent upon what may be the 
rate current at the several times the install 
ments of the interest and the principal are 
payable, and this rate cannot be known until 
the times of payment arrive, and then only 
by evidence to be gathered from banks or 
other dealers in exchange. _In ascertaining 
the amount now due upon this note and the 
unpaid coupons, it is necessary that evidence 
be introduced showing the rate of exchange 
current in Council Bluffs, Ia., at the several 
dates of the maturity thereof. ‘Thus we find 
that the element of certainty in the amount 
to be paid is wanting, and unless the court 
adopts the principle that it is not the fact of 
uncertainty, but the amount thereof, that 
controls the question of negotiability, it must 
be held that the note sued on lacks an essen- 
tial requisite of negotiability. 

The contract evidenced by the note binds 
the maker thereof to pay the installments of 
interest and the principal, with exchange on 
New York, and the latter provision is just as 
much a part of the contract as are the pro- 
visions touching the principal sum and the 
interest. Resolving the contract into its 
several parts, we find it. to be a contract for 
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the payment of the principal sum of $14,000 
in five years from date, for the payment of 
$490 every six months as interest, and for the 
payment on each installment of interest, and 
also on the principal sum when paid, of the 
current rate of exchange between Council 
Bluffs, Ia., and New York. ‘The party is 
bound to pay this current rate of exchange, 
as a part of the contract. ‘The amount there- 
of is left wholly dependent on what the rates 
may be when the several payments come due, 
and there is no legal or business rule by which 
the amounts can be ascertained until the day 
of payment arrives. It is difficult to conceive 
of any other provisions that could have been 
incorporated into this note that would have 
rendered the amounts to be paid more uncer- 
tain than this one touching the payment of 
exchange. ‘True, the fluctuations in the rate 
of exchange may not have been very great, 
yet this could not have been foreseen with 
certainty when the note was executed. When 
the note was signed it was impossible to know 
whether the rate of exchange to be paid upon 
the principal sum when it matured five years 
thereafter would be one-tenth of one per 
cent. or one per cent. ‘Therefore it is clear 
that, unless we abandon the rule of requiring 
certainty in the amount to be paid at matu 
rity as an essential element in negotiable 
paper, this note cannot be held negotiable 
under the principles of the law merchant. 
Counsel cite a number of cases wherein it 
has been held that provisions waivéng the 
benefit of appraisement or exemption laws, 
or for the payment of attorney’s fee and the 
like, do not destroy the negotiability of the 
note containing them. ‘These provisions do 
not affect or render uncertain the amount to 
be paid at the maturity of the paper. If the 
note is promptly paid at maturity, these pro- 
visions do not come into effect. ‘They are 
intended to define the rights of the parties in 
case the note is not paid, and the holder is 
obliged to resort to legal means for the col- 
lection thereof. ‘They are held to be pro- 
visions outside the contract of payment of 
the note, and not affecting it. In the case at 
bar, the obligation to pay exchange is part of 
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the contract of payment, and cannot be sepa- 
rated therefrom. When each payment of in- 
terest matured, as well as when the principal 
came due, the maker of the note was bound 
to pay the amount of exchange according to 
the then current rate, as well as the amounts 
of the interest and principal. Paper, to be 
negotiable under the law merchant, must de- 
fine by its terms what the obligation of the 
maker is, so that, as it passes from hand to 
hand in the business world, it may be ascer- 
tainable from the face of the instrument what 
is demandable from the maker. If there in- 
heres in the contract of payment an element 
of uncertainty of such a nature that, as each 
payment is made, it is necessary, in order to 
determine the sum that must be paid to fully 
discharge the contract, to make inquiry touch- 
ing an extrinsic fact, and ascertain by such 
inquiry what the rate of exchange is at a 
given point between that place and New 
York, it certainly seems that such an instru- 
ment is not “‘a courier without luggage,” but, 
on the contrary, is hampered by the absolute 
necessity, imposed by its own terms on the 
maker, of ascertaining, as eacn payment ma- 
tures, what the exchange upon the interest or 
principal amounts to at the rate then pre- 
vailing at the place of payment. 

Counsel have not cited, nor have I been 
able to find, any decision of the United 
States supreme court upon the exact ques- 
tion. It may be, as counsel urge, that the 
supreme court, having regard to what it is 
claimed is the common understanding in the 
business community, may hold that notes 
containing the provision found in the one 
now in question are negotiable. When, how- 
ever, the jurisdiction of the court is involved, 
as in the present instance, it is the safer rule 
not to entertain jurisdiction when reasonable 
doubt exists, as it is better for the parties to 
have resort to a court whose jurisdiction can- 
not be assailed, especially in cases wherein 
the title to realty may become involved. But 
it cannot be said that in this circuit we are 
without controlling authority on the point, as 
in the case of Hughitt v. Johnson, 28 Fed. 
Rep., 865, the circuit judge held, in a case 
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pending in the eastern district of Missouri, 
that a clause binding the maker to pay ex- 
change rendered the amount payable upon 
a note uncertain, and defeated its negoti- 
ability. If, then, the note sued on is not 
negotiable, this court had not jurisdiction 
when the suit was brought, and the order 
must be that it be dismissed without preju- 
dice. 


TEN DER—CERTIFIED CHECK— 
SUFFICIENCY—DEPOSIT IN 
COURT— FAILURE OF BANK— 
RESPONSIBILITY OF DEBTOR. 


Supreme Court of Colorado, April 19, 1889. 


LARSEN V. BREENE ¢7. ai. 


1. Plaintiff tendered to defendant a certified check for the 
amount which he contended was owing the latter on cer- 
tain parinership t-ansactions, which was refused for in- 
sufficiency in amount, and,on bringing an action for a 
settlement, deposited the check in court tor the purpose 
of keeping the tender good. 

Held, That, as the tender did not discharge the debt, and as 
the check, if accepted, would have only operated as a con- 
ditional payment, the failure of the bank pending suit did 
not relieve plaintiff from the payment of that amount. 
The fact that the check was certified did not impose upon 
defendant any greater liability. 

. The facts that defendant, upon hearing of the failing 
condition of the bank, acting under advice of counsel, 
and with the sole intention of preserving the fund for him 
to whom it might be awarded, procured the check and pre- 
sented it for payment, and upon refusal brought suit 
against the bank, do not constitute a waiver of his 
righ: to payment, nothing having been realized from the 
bank. 


Error to district court, Lake county. 

This action was brought by the plaintiff in 
error, who was plaintiff below, for the pur- 
pose of procuring the cancellation of a cer- 
tain note and trust-deed given to secure the 
same. It appears from the pleadings and 
evidence that in April or May, 1883, the 
plaintiff obtained a deed of trust, together 
with an option for purchase and lease upon 
the Crown Point and Pinnacle mines, from 
Nelson Hallock, the owner. Afterwards the 
plaintiff and the defendant Breene formed a 
copartnership for the purpose of working 
said mines, and did work the same, but at a 
loss instead of a profit. Thereafter, and up- 
on June 23, 1883, by consent of all parties in 
interest, the mines were conveyed to the de- 
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fendant Breene for the sum of $30,000. In 
the month of September following, Breene 
sold the mines at a profit of $10,000, and it 
was claimed by, the plaintiff that this amount 
should go to the copartnership account be- 
tween himself and Breene; and he also 
claimed that upon a settlement of this co- 
partnership account there would be due him 
a further balance of $436.51. About the 
time this alleged copartnership was formed 
the defendant Breene loaned plaintiff the sum 
of &12,000, taking plaintiff's note therefor, 
secured by a trust-deed, with the defendant 
Trimble as trustee. wpon certain mining prop- 
erty. By the t_rms of the copartnership ag- 
greement plaintiff's share of the profits was 
to be applied upon this note. When the 
note fell due plaintiff claimed that under 
this agreement he was entitled to a credit 
upon said note of one-half the amount of the 
profit realized upon the sale of the Crown 
Point and Pinnacle mines, or $5,000, and the 
further sum of $436.51 as a balance due him 
upon said partnership account, and after the 
note became due, and upon the 28th day of 
November, 1883, he tendered the sum of 
$7,000 in settlement of said note, which 
amount was refused by Breene, who main- 
tained that the profits from the sale of the 
Crown Point and Pinnacle should not be in- 
cluded in the partnership account. This 
issue was, however, submitted to a jury, and 
decided in favor of the plaintiff, but before 
a final hearing the controversy shifted to 
other grounds. ‘The tender of November 
28th was made by a certified check, which 
check was afterwards deposited with the 
judge of the court below “ for the purpose of 
keeping the tender good.” Shortly there- 
after, and before the case came to trial, 
Breene, learning that the bank was in a fail- 
ing condition, for the purpose of preserving 
the fund, withdrew said check, and present- 
ed it to the bank for payment. Upon pre- 
sentation payment was refused, and there 
upon Breene brought suit against the bank 
upon the check. ‘The bank being insolvent, 
the plaintiff claimed that the loss of the 
amount of the check should fall upon Breene. 
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The court below decided against the plaintiff 
upon this issue, and decreed the cancellation 
of said note and trust-deed, but only upon 
condition that the said sum of $7,000 should 
be paid the defendant Breene within ninety 
days from the date of the decree. The plain- 
tiff excepted to so much of the decree as 
was adverse to him, and brings the case here 
upon error. 


Clinton Reed & J. M. Maxwell, fa 
plaintiff in error ; Patterson & Thomas, for 
defendants in error. 


Havt, J. (after stating the facts as above.) 
‘The tender made by Larsen to Breene upon 
the 28th day of November was by check of 
the former for $7,000, certified by the Mer- 
chants’ & Mechanics’ Bank of Leadville. 
As Breene made no objection to the medium 
of the tender at the time, but refused to ac- 
cept the check for the sole reason that it was 
insufficient in amount, he thereby waived all 
objection to the form in which the tender was 
made. Stokes v. Recknagel, 38 N. Y., Sup. 
Ct., 368; Whelan v. Reilly, 61 Mo., 565. 
It is contended, however, that this check was 
insufficient in amount, and that for this rea- 
son the tender was not good ; but the court 
below found that at the time this tender was 
made there was due from Larsen to Breene, 
upon the former’s note, the sum of $7,000 
only, and that consequently the tender was 
sufficient in amount; and, as the bill of ex- 
ceptions does not purport to contain all the 
evidence upon this issue, we must presume 
that the finding of the trial court was sus- 
tained by the evidence introduced at the grial. 
After making the tender as aforesaid, it ap- 
pears that this certified check was retained 
by Larsen until the present suit was insti- 
tuted, at which time it was handed to and de- 
posited with the judge of the court below 
“for the purpose of keeping said tender 
good ;” and at the time this check was certi- 
fied, Larsen had on deposit at the bank more . 
than sufficient funds to cover the amount of 
the check, but soon after the check was de- 
posited with the judge, as aforesaid, the bank 
failed, causing the loss of the fund, and ap- 
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pellant claims that such loss is Breene’s, and 
not his; that, by the tender of November 
28th, and the subsequent deposit of the 
check with the judge of the trial court, he 
was relieved from the payment of his note. 
The law of tender is based upon the prin- 
ciple that the debtor is at all times ready and 
willing to pay the amount which he acknowl- 
edges to be due, and therefore it would be 
unjust to allow the creditor to subject him to 
the payment of the costs and expense of a 
suit having in view the enforced payment of 
a debt which the debtor is willing to pay 
without suit. A valid tender does not dis- 
charge the debt, but relieves the debtor from 
subsequent interest upon the demand, and 
costs in case of suit. If the check tendered 
by Larsen had not been certified by the bank, 
it could only be treated as a conditional pay- 
ment of the debt if it had been accepted by 
Breene ; the implication of law, in the ab- 
sence of an express contract to the contrary, 
being that it is only to be regarded as a pay- 
ment of the debt if cashed, or unless loss be 


sustained by the drawer from the laches of 
the holder, in which case the debt will be 
discharged pro tanto to the loss sustained. 2 


Daniels, Neg. Inst., § 1623; Heart? v. 
Rhodes, 66 Ill, 351; Blair v. Wilson, 28 
Grat., 171. It is to be borne in mind in this 
case that the drawer procured the certification 
of the check before presenting the same, and in 
such case we see no reason for holding 
Breene to any greater accountability by rea- 
son of such certification by the bank. A 
check taken under such circumstances is not 
to be regarded as so much cash taken in ab- 
solute payment of the antecedent debt, but 
is like an uncertified check—a mere evidence 
of a debt due from the drawer, and a condi- 
tional payment of the same. 2 Daniel, Neg. 
Inst., § 1626; Bickford v. Bank, 42 lll. 238; 
Rounds v. Smith, 42 Ul, 245; Brown v. 
Leckie, 43 Ill., 497. 

Counsel in argument have attached con- 
siderable importance to the fact that Breene, 
upon hearing of the failing condition of the 
bank, procured the check, and presented the 
same for payment, and, upon payment being 
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refused, commenced suit against the bank 
upon the check. It is unreasonable to sup- 
pose that Breene changed his mind, and was 
willing to accept the check, upon learning of 
the failing condition of the bank, which he 
had refused to accept while the solvency of 
the bank was beyond question. From the 
evidence the court below found “that said 
Breene, in taking said check, and commenc- 
ing said suit against said Merchants’ and Me- 
chanics’ Bank, was acting under the advice 
of counsel, and with the intention only of 
saving and preserving said sum of $7,000 for 
the benefit of him to whom the same should 
be awarded by the judgment of the court in 
the case, and that at the time he took said 
check, and commenced said suit, said Mer- 
chants’ & Mechanics’ Bank was known to be 
in a failing and insolvent condition.” ‘This 
finding, which is clearly supported by the 
evidence, brings the case within the rule laid 
down in Atkinson v. Tabor, 7 Colo., 452, 5 
Pac. Rep., 814. In that case money and se- 
curities on deposit in bank were withdrawn 
by a party having a contingent interest there- 
in, and deposited elsewhere for safety, the 
bank being in failing circumstances, and the 
depositor having refused to consent to a 
change of the place of deposit, and the court 
held that such withdrawal did not constitute 
an acceptance of the fund withdrawn, no 
actual appropriation thereof being intended. 
In the case at bar, as Breene appears to have 
been acting in good faith for the preservation 
of the fund, and without any intention of ap- 
propriating the same, we do not think his acts 
constitute a waiver of his claim for payment 
upon the note, nothing having been realized 
by him from the bank. The court commit- 
ted no error in refusing to decree a cancella- 
tion of the deed of trust. 

There is some contrariety of opinion as to 
whether the tender made after the law day, 
or the day on which the debt falls due, oper- 
ates as a release of the security in case the 
tender is pleaded as a matter of defense ; but 
when the party seeking the benefit of a tender 
comes into a court of equity, asking for 
affirmative relief, it is well settled that he 





272 THE BANKING 


must pay the debt, and no redemption of the 
incumbered property will be decreed unless 
such payment be made. Cowles v. Mardle, 
37 Mich., 158; Zuthill v. Morris, 81 N. Y., 
94. Perceiving no error in the record, the 
judgment must be affirmed. 


mae K — ACCEPTANCE BY ‘TELE- 
G 


APH—LIABILITY OF BANK. 


United States Circuit Court, W. D. 
Missouri, St. Joseph Div., June 17, 1889. 


GARRETTSON ef. a/. v. NORTH ATCHISON 
BANK. 


. A cattle company had agreed to sell to one T. certain 
cattle for $22,000. T. offered in payment his check on de- 
fendant bank. The vendor refused to accept it unless 
plaintiffs, to whom vendor was indebted, would accept it in 
payment of the debt. The payee in the check telegraphed 
to defendant asking if it would pay T.’s check for $22,000, 
and defendant telegraphed: ‘*T.1s good. Send on your 
paper.’ The telegram was shown to plaintiffs, who took 
the check in payment of their debt. 

Held, That the answer was an acceptance of the check for 
the sum named in the first telegram, and was sufficient, 
under Rev. St. Mo. § 533, providing that an acceptance of 
a bill of exchange must be in writing, and section 534, 
providing that an acceptance on a separate paper will bind 
the acceptor in favor of one to whom it has been shown 
who takes the bill on the faith thereof for a valuable con- 
sideration, to render detendant liable to plaintiffs on the 
check. 

. In such case the evident purpose of the inquiry being to 
obtain assurance of payment before taking the check, de- 
fendant was liable under Rev. S:. Mo. § 535, providing 
that an unconditional written promise to accept a bill be- 
fore it is drawn shall be deemed an actual acceptance in 
favor of any person to whom it is shown, and who on the 
faith thereof receives the bill for a valuable consideration. 


At law. Action on a check. Demurrer 
to the petition. 


Karnes, Holmes & Krauthoff, for plain- 
tiffs; Lancaster, Hall & Pike, for defendant. 


Puiturs, J. This cause stands on de- 
murrer to the petition. Omitting the formal 
matters, the petition alleges in substance that 
the Muscatine Cattle Company, on the 28th 
day of September, 1888, sold to one James 
Tate 1,000 head of cattle at the agreed price 
of $22,000. ‘Tate tendered in payment 
thereof his check drawn on the defendant bank. 
The said cattle company, being indebted in a 
large sum at that time to plaintiffs, refused 
to deliver the cattle, or to accept said check 
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from said Tate unless plaintiffs would accept 
the said check in payment of said indebted- 
ness of said cattle company to them, which 
plaintiffs declined to do unless defendant 
would certify said check to be good. ‘There- 
upon said cattle company sent or caused to be 
sent, from Pueblo, Colo., to defendant, at 
Westboro, Mo., the following telegram : 
“ Will you pay James ‘Tate’s check on you, 
twenty-two thousand dollars! Answer.” 
Which said telegram was received by defend- 
ant, whereupon it sent to said cattle company 
the following answer: “James Tate is good. 
Send on your paper.” Upon the receipt of 
this answer said cattle company and ‘late ex- 
hibited the same to plaintiffs, whereupon 
plaintiffs, in reliance upon said acceptance 
and certification of said check, agreed to ac- 
cept the same for the purpose aforesaid ; and 
the said cattle company, in reliance on said 
telegram, accepted said check, and delivered 
to said ‘late said cattle, and after duly in- 
dorsing said check to plaintiffs, delivered the 
same to them, which the plaintiffs accepted 
in reliance upon said acceptance or certifica- 
tion, and duly entered credit therefor on the 
indebtedness of said cattle company to them. 
The petition then alleges presentment for 
payment, and the refusal of defendant to pay 
the said check, and the due protest thereof. 
Judgment is asked for said sum, with interest 
and protest fees, damages, and costs. The de- 
murrer is general that the petition does not 
state facts sufficient to constitute a cause of 
action. ‘The argument in support of the de- 
murrer is that there was no acceptance in 
writing, in contemplation of the statute ; that 
the answer sent by telegram from defendant 
was at most but a promise to pay, and the 
petition not averring that said ‘Tate had any 
funds at the time in the bank, the promise 
was wholly voluntary ; that if the plaintiffs 
have any remedy it is against the payee named 
in the check, who might then have action 
against the defendant on the breach of 
promise. 

Abrief recurrence to some general princi- 
ples applicable to bank checks may not be 
impertinent, as a due regard to these will 
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materially aid in a proper conclusion. Many 
text writers liken such checks, in their sub- 
stance, to inland bills of exchange payable on 
demand. 1 Rand Com. Paper, § 8 ; Byles, Bills, 
13; 1 Edw. Bills, § 19. Mr. Justice Swayne, in 
Bankv. Bank, 10 Wall., 647, very aptly notes 
the essential difference between checks and 
bills of exchange : 

“ Bank checks are not inland bills of ex- 
change, but have many of the properties of 
such commercial paper; and many of the 
rules of the law merchant are alike applica- 
ble to both. Each is for a specific sum, pay- 
able in money. In both cases there is a 
drawer, a drawee, and a payee. Without ac- 
ceptance no action can be maintained by the 
holder upon either against the drawer. ‘The 
chief points of difference are that a check is 
always drawn on a bank or banker. No days 
of grace are allowed. ‘The drawer is not dis- 
charged by the laches of the holder in pre. 
sentment of payment, unless he can show 
that he has sustained some injury by the de- 
fault. It is not due until payment is de- 
manded, and the statute of limitations runs 
only from that time. It is by its face the ap- 
propriation of so much money of the drawer 
in the hands of the drawee to the payment of 
an admitted liability of the drawer. It is not 
necessary that the drawerof a bill should 
have funds in the hands of the drawee. A 
check in such case would be a fraud. * * * 
By the law merchant of this country the cer- 
tificate of the bank that a check is good is 
equivalent to acceptance.” 

It would ‘therefore follow that when a 
check has been certified, which is but the 
equivalent of acceptance, by the drawee, it 
stands, in its commercial relation, as an ac- 
cepted billof exchange. From its acceptance 
the implication arises that itis drawnupon suffi- 
cient funds of the drawer in the hands of the 
drawee, and that such fund is set apart, appro- 
priated, for the check whenever presented. 
It is not only an admission that the drawer 
then has in the hands of the drawee the re- 
quired fund, but it imposes the obligation on 
the drawee to serve and hold the fund for the 
redemption of the check when presented. 
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Bank v. Bank, supra. Nor is it material, as 
between a dona fide transferee of the check 
and the drawee, that the drawer in fact had 
no money in the bank at the time of the 
acceptance. The certification operates, in 
such case an effectual estoppel against such 
defense. Cooke v. Bank, 52 N. Y., 96; 
Bank v. Bank, supra; Jarvis v. Wilson, 46 
Conn., go-92 ; 2 Daniel, Neg. Inst., § 1603. 
Such accepted check, possessing the quality 
of commercial paper, passes by indorsement, 
and confers upon the indorsee the right of 
action, as upon any other chose in action. 
Freund v. Bank, 76 N. Y., 355, 356; Bank 
v. Richards, 109 Mass., 413; Whilden v. 
Bank 64 Ala., 29, 30. 

It only remains, therefore, to be deter- 
mined whether or not the defendant bank 
did accept the payment of the check in ques- 
tion, and, if it did accept, what are the rights 
of the plaintiffs? ‘The check being drawn on 
a Missouri bank, to be paid here, the state 
statute regulating the matter of acceptances 
of such paper applies. 

“Sec. 533. Acceptance of Bill of Exchange 
must be in Writing. No person within this 
state shall be charged as an acceptor of a 
bill of exchange unless his acceptance shall 
be in writing, signed by himself or his lawful 
agent. Sec. 534. Acceptance Written on Sep- 
arate Paper will Bind Acceptor, when. If 
such acceptance be written on paper other 
than the bill, it shall not bind the acceptor, 
except in favor of a person to whom such ac- 
ceptance shall have been shown, and who 
upon the faith thereof shall have received the 
bill for a valuable consideration.” 

The statute recognizes, what had already 
become the established common-law rule, 
that the acceptance may be written on a 
paper other than the bill, and of consequence, 
it may be made by letter, and, if by letter, 
also by telegram. Bank v. Bank, 1 N. Y. 
Leg. Obs., 26; Zspy v. Bank, 18 Wall., 604 
Whilden v. Bank, 64 Ala. 32, 33. “The 
statute requires the promise to be in writing, 
but is silent as to the mode of communicat- 
ing it to the party cashing the draft upon the 
faith of it. When it is in writing and thus 
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acted upon, its mode of conveyance, whether 
by telegraph, mail or otherwise, affects no 
rights, and such effect must be given to it 
as manifest justice and the exigencies of 
commerce call for in this class of communi- 
cations.” Bank v. Howard, 40 N. Y. Super. 
Ct., 20. The material facts disclosed by the 
petition are that the Muscatine Cattle Com. 
pany had contracted to sell to one James 
‘Tate 1,000 head of cattle at the price of 
$22,000. In payment, ‘Tate tendered to the 
company his check for $22,000, drawn on the 
defendant bank. Before the vendor would 
accept said check, and part with his property, 
and before the plaintiffs would accept the 
check as payment on the indebtedness of the 
cattle company to them, the payee named in 
the check telegraphed to defendant and re- 
ceived from it the answer alleged in the peti- 
tion. ‘The question raised by the argument 
on the demurrer is as to whether this corre- 
spondence constitutes an acceptance within 
the meaning of the law merchant and the 
statute, or whether it amounts simply to a 
promise to accept or pay. Reading the two 
telegrams together, in the light of the ordi- 
nary understanding and acceptation of such 
terms among commercial men, it does seem 
to me that the plain meaning and purport of 
the answer was an acceptance of the check 
for the sum expressed in the first telegram. 
The language of the inquiry made in the first 
telegram clearly indicated that the check had 
been drawn by Tate on defendant for $22,000; 
and defendant was asked if it would pay it. 
It would seem to be a strained construction 
that the check named was to be sent on 
merely for acceptance. ‘The answer was that 
“Tate is good. If 


Send on your paper.” 
the check had been presented to the bank in 
the ordinary way, and the drawee had in- 
dorsed thereon the word “Good,” under- 
signed by its proper officer, it would by all 
the authorities have amounted to a certifica- 
tion of a check. Zspy v. Bank, 18 Wall., 


604; 2 Rand. Com. Paper, § 648. ‘The 
language, “send on your paper,” taken in 
connection with both telegrams, clearly im- 
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plies that it is to be sent on for payment, and 
not merely for acceptance. 


In Coolidge v. Payson, 2 Wheat., 66, Chief 
Justice MARSHALL states the rule that “a 
letter, written within a reasonable time before 
or after the date of a bill of exchange, de- 
scribing it in terms not to be mistaken, and 
promising to acceptitis, if shown to the person 
who afterwards takes the bill on the credit of 
the letter, a virtual acceptance, binding the 
person who makes the promise.” While in 
the subsequent case of Boyce v. Edwards, 4 
Pet., 111, the ruling in Coolidge v. Paysan, 
was reviewed, the rule as stated by Chief 
Justice MARSHALL was not disturbed where 
the letter of acceptance applies directly to a 
particular bill drawn or to be drawn. By 
section 535, Rev. St. Mo., it is provided that 
“an unconditional promise in writing to ac- 
cept a bill before it is drawn shall be deemed 
an actual acceptance in favor of every per- 
son to whom such written promise shall have 
been shown, and who upon the faith thereof 
shall have received the bill for a valuable con- 
sideration.” It would be difficult to perceive, 
on principle, what difference there could be 
in a promise to accept before drawing and 
the facts as disclosed in the petition. The 
defendant, in the very nature of such com- 
mercial transactions, must have understood 
that the purpose of the inquiry made of it 
was to have the payment of the check as- 
sured if taken by the party sending the tele- 
gram. ‘Ihe answer was shown to the plain- 
tiffs, and in reliance upon the assurance it 
contained the plaintiffs accepted the check. 


As well settled in this jurisdiction, the ap- 
plication of the check by the plaintiffs to the 
indebtedness to them from the cattle com- 
pany was for a valuable consideration, and 
constitutes them dona fide holders of the 
check, and as such the right of action there- 
on inures to them regardless of any equities 
between the original parties. Railroad Co. 
v. Bank, 102 U. S., 14-22; Pope v. Bank, 
59 Barb., 226; Bank v. Howard, supra; 
Whilden v. Bank, 64 Ala., 1-30; Freund v. 
Bank, 76 N. Y., 353-358; /Johnson v. Clark, 
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39 N.Y., 216; Coolidge v. Payson, 2 Wheat., 

The conclusion is that the petition does 
state facts sufficient to constitute a cause of 
action, and the demurrer is therefore over- 
ruled. 


PAYMENT BY DRAFT—DEPOSIT IN 
BANK BY CREDITOR AND TRANS- 
MISSION DIRECT ‘TO DRAWEE— 
RETURN OF DRAWEE’S DRAFT— 
FAILURE OF LATTER BEFORE 
PAYMENT—DEBT NOT DIS. 
CHARGED. 


Court of Appeals of New 


1889. 


York, June 4, 


THomas v. WESTCHESTER COUNTY. 


A debtor sent its creditor a check on bankers at M. The 
creditor on the same day sent the check to its bank at New 
York for collection. That bank on the day after its re- 
ceipt sent it to the drawees at M. for collection and re- 
mittance, according to a common practice among banks. 
The usual form of remittance in such cases was by draft. 
The drawees sent a New York draft for the amount, 
but on the same day they failed, and made an assignment. 
The draft being presented without delay, payment was 
refused. 

Held, 1a an action by the creditor against his debtor that 
the draft did not constitute payment of the debt. 

Appeal from supreme court, general term, 


fifth department. 


Action by James B. ‘Thomas, treasurer of 
the Willard Insane Asylum, against the 
county of Westchester, to recover an indebt- 
edness from the county to the asylum. ‘There 
was a judgment for plaintiff, affirmed by the 
general term (45 Hun., 588, mem.), and de- 
fendant appeals. 


Close & Robertson, for appellant. Chas. 


A. Hawley, for respondent. 


Fincu, J. ‘The indebtedness of the county 
of Westchester to the Willard Asylum is not 
disputed, but the controversy arises over the 
defense of payment. On October 1, 1884, 
the treasurer of the asylum sent a bill to the 
county, requesting that its amount be remit- 
ted by draft, with exchange on New York. 
Instead of so doing, the county treasurer re- 
turned his check as such, dated October 31, 
drawn upon J. M. Masterton & Co., bankers, 
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at Mount Vernon, N. Y. The check was re- 
ceived by the asylum on November 3. On 
that day, and on the assumption that the 
check would be paid, the treasurer of the 
asylum sent a receipt for the amount of the 
indebtedness. ‘The check did not thereby 
become payment. Surkhalter v. Bank, 42 
N. Y., 538. ‘The defendant does not claim 
the contrary, but rests its defense upon what 
afterwards occurred. Immediately upon the 
receipt of the check, and on the day of its 
receipt, the treasurer of the asylum sent it by 
mail to the First National Bank of New York 
for collection. November 4th was election 
day, and the bank received the check No- 
vember 5th, and on the same day sent it by 
mail to the drawees for collection and remit- 
tance. This appears to have been done in 
accordance with a custom quite common 
among bankers, and not at all unusual. It is 
shown that the custom also is for the drawee 
to remit by draft, and it must be assumed 
that the collecting agent expected that the 
remittance would be made in that manner 
and through the means and intervention of a 
draft. Such a draft the drawee sent. It was 
dated November 6th, and drawn on the Na- 
tional Citizens’ Bank of New York. It was 
not mailed, however, until November 7th, 
and on that day Masterton & Co. failed, and 
made a general assignment for the benefit of 
creditors, which was dated and acknowledged 
that day, and recorded the next morning at 
9:30 o’clock, and before the draft was re- 
ceived, or about the hour of its receipt by 


the collecting agent, which was at the open- 


The draft was 
worthless wh2n received, and would not have 
been accepted at all had the facts been 
known. While it was on its way the drawees 
were busy with the action which made it 
waste paper, and were withdrawing the fund 
upon which it purported to have been drawn. 
‘They must have known when they mailed it 
that the crash was at hand, that the draft was 
unavailing, and their possession of the check 
not perfected or justified by any payment. 
‘The First National Bank presented the draft 
on the day of its receipt to the National 


ing of business on that day. 
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Citizens’ Bank, and demanded payment, 
which was refused, and thereupon and still 
on the same day a messenger was sent to 
Masterton & Co., who tendered back the 
draft, and demanded the check, which was 
refused, although it was still in their posses- 
sion, and was not returned to the county 
treasurer until some days later. The draft 
was formally protested on November 8th. 
On this state of facts the appellant con- 
tends that the draft of Masterson & Co. oper- 
ated as payment of the debt as between the 
present parties, and, when met by the finding 
of fact that there was no agreement, under- 
standing, or intention that the draft should 
be taken as payment, answers by assailing 
that finding, and by a special reliance upon 
the decision of this court in the case of 
People v. Cromwell, 102 N. Y., 477, 7 N. E. 
Rep., 413. A comparison of the two cases 
will disclose vital points of difference, al- 
though the controversy cited arose, as in this, 
from the failure of Masterson & Co. In 
that case the relator held certain bonds of 


the county of Westchester, interest coupons 
upon which had matured. Notice had been 
given that they would be paid by Masterson 


& Co. He presented them at their counter. 
They had on hand the means of payment 
furnished by the county, and could and would 
have paid the coupons in cash but for what 
further transpired. ‘lhe relator was offered 
his choice of the money or a draft, and chose 
to accept a draft, which was given him. 
This was on the 6th of November. If it had 
been presented that day or the next it might, 
and probably would, have been paid. ‘The 
court said that the relator had not removed 
the imputation of laches. Here no laches 
either existed or is pretended. Due diligence 
was used all along the line, and the failure to 
collect was shown to be without fault of the 
plaintiff or its agent. In the cited case it is 
observed that Masterson & Co. were not li- 
able upon the coupons, and in no manner con- 
nected with the obligation to be paid, and so 
their sole authority was to make payment. 
Here the original liability was represented by 
a check to which Masterson & Co. had been 
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made parties, and upon their agency to pay 
was superinduced a liability as drawees, 
which they could only discharge by their own 
payment, in default of which it would con- 
tinue. 

But beyond both of these differences, 
which seem to us important and vital, there 
is disclosed another, which is decisive. Up- 
on the facts in the case cited it was impos- 
sible to deny that the draft was delivered and 
accepted as payment without either mutual 
mistake of fact or fraud on the part of the 
paying agent. ‘The relator was offered his 
choice between the money and a draft, and 
chose the latter, and surrendered his coupons 
as paid. He could have taken the cash, and 
was not at liberty to refuse it when offered, and 
take in its stead the liability of Masterson & 
Co., without subjecting himself conclusively 
to the inference that he voluntarily and of 
his free choice took their draft as payment. 
Here the facts point to the contrary infer- 
ence. ‘The collecting bank was offered no 
choice and refused no payment in money. 
Its request was to remit, and undoubtedly it 
expected a draft, but never agreed to accept 
it 28 payment. ‘The custom proved does not 
reach to that result. It was merely for the 
debtor bank to send a draft as a means of 
transferring the money. It was not that such 
drafts are accepted absolutely as payment. 
Neither from custom, therefore, nor from any 
express agreement, was the draft accepted as 
payment, or otherwise than as an expected 
means of obtaining payment. And no such 
intention or agreement can be implied. ‘The 
collecting bank did not part with the check 
on the faith of the draft. It parted with it 
on the faith and in the expectation of pay- 
ment, to be made undoubtedly through the 
medium of a draft, but a draft that would 
produce the money and be in truth its equi- 
valent. In such a case, and in the absence 
of a proved intention or agreement, the ac- 
ceptance of the draft is svd modo only, and 
upon the condition that when presented with 
due diligence it will be paid. But beyond 
that the fact here is that there was either a 
mutual mistake of fact which would prevent 
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the receipt of the draft from operating as 
payment, or fraud on the part of Masterson 
& Co. If, when they mailed the draft on the 
morning of the 7th, they knew, as it is reason- 
ably certain they must have known, that it 
was bad, and would be worthiess on its ar- 
rival, and proceeded at once to make it 
worthless, their draft, instead of payment, 
was a fraud, from which they could gain no 
advantage, and through which the drawers 
could obtain none. No refinement of reason- 
ing can convert such a fraud into payment, 
either as to the drawees or the drawer. If, 
on the other hand, the improbable supposi- 
tion is indulged that Masterson & Co., when 
they mailed the draft on the 7th, honestly 
thought it good, and themselves able to con. 
tinue business, then they were honestly mis- 
taken, and the draft was sent, and received 
under a mutual mistake as to existing facts. 
The case of Roberts v. Fisher, 43 N. Y., 
159, Was one in which the note of a third 
person was delivered by a debtor to his cred- 
itor in payment for goods purchased, and 
which the latter received in payment and dis- 
charge of the debt. ‘The maker of the note 
was insolvent when the transfer was made, 
though the fact was unknown to the contract- 
ing parties. ‘The question raised was, which 
of them should bear the loss? ‘The court 
said: “Upon broad principles of justice, it 
would seem that.a man should not be allowed 
to pay a debt with worthless paper, though 
both parties supposed it to be good;” and 
added that the loss had already occurred 
when the note was received. ‘The loss had 
actually fallen upon and happened to the 
vendee before the note was received by the 
vendor, and the vendee could not shift his 
own loss upon the vendor, both parties act- 
ing innocently, as payment for the goods 
bought. So here. Before the draft was re- 
ceived, and while it was on its way, the county 
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Masterton & Co. were innocent in sending 
it, and had not, as in People v. Cromwell, 
taken all risks of the paper by a new dealing 
put in the place of and intended to take the 
place of the money actually tendered. We 
think, therefore, the decision below was cor- 
rect. 

Nor is that conclusion averted by the ob- 
jection taken that the plaintiff should have 
proceeded by mandamus directed to the 
board of supervisors, rather than by action, 
because the statute conferring the latter right 
by its terms was intended not to change the 
remedy, but dictate in whose name it might 
be enforced. ‘The construction claimed is 
very narrow, and somewhat artificial, but de- 
pended mainly upon the ground that other- 
wise the statute providing for the presenta- 
tion of claims to the supervisors, and their 
audit thereof, would be partially repealed by 
implication. We expressed adoubt in People 
v. Cromwell, whether the remedy by man- 
damus applied at all to a case like the pres- 
ent; but, assuming that it does, it only fol- 
lows that an additional remedy by action has 
been given. ‘The two provisions can stand 
together as furnishing a double remedy for 
the same default. ‘The statute relating to 
the asylum expressly authorizes an action by 
its treasurer, and a study of its origin leaves 
no doubt of its meaning and intention. The 
bills of the asylum are payable monthly out 
of a necessary regard for its maintenance, and 
it was clearly not intended to leave it with- 
out remedy until the meeting of the super- 
visors, and subject it to their audit. We 
find no error in the judgment, and it should 
be affirmed, with costs. All concur. 


of Westchester had lost its money on deposit - 


with Masterson & Co. by the failure of that 
firm. Its check was unpaid, and its liability 
remained, and, even if the collecting bank 
could be said to have accepted the draft, it 
did so under a mutual mistake of fact, if 
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JOINT MAKER—WHEN PAROL EVI- 
DENCE INADMISSIBLE TO SHOW 
LIABILITY AS SURETY. 

Supreme Court of North Carolina, May 

11, 1889. 


Lewis v. Lonc. 


A joint maker of a negotiable note cannot show that he 
signed only as surety, as against a dona fide holder who 
purchased the note before maturity without notice; and 
one who purchases from the latter without notice, though 
after maturity, stands in the shoes of his assignor. 


Appeal from superior Halifax 


county; GRAVES, Judge. 


court, 


This is a civil action, commenced before a 
justice of the peace on the 2d day of April, 
1888, and, upon judgment in favor of the 
plaintiff, the defendant, W. W. Long, appeals 
to the superior court. ‘The action is brought 
upon a note under seal, which is as follows : 
“$100.00. On or before the rst day of No- 
vember, 1883, we, or either of us, promise to 
pay to J. M. Grizzard, or order, the sum of 
one hundred dollars, for value received. Wit- 
ness our hands and seals this gth day of June, 
1883. AARON Prescott. ([Seal.] W. W. 
Lone. ([Seal.]” The said note was in- 
dorsed by J. M. Grizzard for value to one 
Mrs. Alice M. Cooper, and by her indorsed 
and transferred for value, after maturity, to 
the plaintiff. The defendant Prescott was 
principal to the note, and the defendant Long 
was surety thereto. This was known to J. 
M. Grizzard, the original payee, but was not 
known to the plaintiff. More than three 
years have accrued from the maturity of the 
note to the bringing of this action. ‘The 
plaintiff bought the note for value, believing 
both Prescott and Long were principals, and 
jointly responsible. “Judgment. It is or- 
dered and adjudged that the plaintiff re- 
cover nothing of the defendant W. W. Long, 
and that he go without day and recover his 
costs. J. F. (sraves, Judge Presiding.” 
From this judgment the plaintiff appeals. 


Batchelor & Devereux and E. T. Clark, 
for appellant. Mullen & Daniel, for ap- 
pellee. 
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SHEPHERD, J. Whether a joint promisor 
may show by parol that he signed only as 
surety has been the subject of conflicting de- 
cisions, both in England and America. ‘That 
he can do so in this state, where the payee 
has notice, is well settled.  Caped/ v. Long, 
84 N.C., 17; Goodman v. Litaker, Id. 10; 
Welfare v. Thompson, 83 N.C., 279. But 
such a defense cannot be made against a dona 
fide holder without notice. Rand. Com. 
Paper, § 907; Daniel, Neg. Inst. § 1338; 
2 Edw. Bills & N., 692; Goodmanv. Litaker, 
supra. ‘The note sued upon was under seal, 
but was indorsed, and is “to be regarded, so 
far as its negotiability is concerned, and its 
liability to be governed by the commercial 
law applicable to promissory notes, as if it 
were a promissory note not under seal.” 
Miller v. Tharel, 75 N. C., 150 ; Spence v. 
Tapscott, 93 N. C., 246. It was indorsed to 
Mrs. Cooper, and the law presumes that she 
took “it for value, and before dishonor, in 
the regular course of business.” 7redwe/l 
v. Blount, 86 N. C., 33; Pugh v. Grant, La. 
39. Mrs. Cooper, being a dona fide holder, 
and having no notice, would have been un- 

* affected by the defense relied upon in c 
tion. Does the fact that the plaintiff pur- 
chased from her after maturity (but without 
notice) put him in a worse position than that 
occupied by his assignor? Very clearly it 
does not. Mr. Randolph (supra, section 987) 
says: “So a purchaser after maturity from a 
bona fide holder, who took the paper for 
value, before maturity, is entitled as a dona 
fide holder, before maturity, to the rights of 

- his indorser.” ‘To the same effect is Ed- 
wards, supra, vol. 2, 692, note; Daniel, supra, 
§ 589. ‘The cases of Harris v. Burwell, 65 
N. C., 986, and Cafell v. Long, supra, cited 
by the defendants, do not conflict with this 
view. Inthe former case the plaintiff pur- 
chased the note after maturity, and therefore 
took it subject to the defense of “set-off,” 
which the maker had against his assignor at 
the time of the assignment. In Capell’s 
Case the payee had notice, and assigned after 
maturity. In both of these cases it was held 
that the purchasers took subject to any de- 
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fense which existed against their assignors. 
In our case, as we have seen, no defense ex- 
isted against Mrs. Cooper, the plaintiff's as- 
signor, and it is therefore clearly distinguish- 
able. Reversed. 


PROMISSORY NOTE—NEGOTIA- 
BILITY UNAFFECTED BY STATE- 
MENT OF CONSIDERATION FOR 
WHICH GIVEN—TRANSFER FOR 
PRE-EXISTING DEBT — SUBJECT 
TO EQUITIES IN TENNESSEE. 


Supreme Court of Tennessee, February 23, 
1889. 


FeRREsS ef a/. v TAVEL ef¢. al. 


1. The statement on the face of a negotiable note that it is 
given for part of the price of certain land, does not im- 
pair its negotiability, or put an indorsee for value, before 
maturity, on notice as to the validity of the contract of 
sale. 

2. Anindorsee of a note who takes it fora pre-existing debt, 
is not a dona fide holder for value, and cannot enforce it 
when its consideration has failed. 


Appeal from chancery court, Davidson 
county; ANDREW ALLISON, Chancellor. 


Bill by John C. Ferress and others against 
A. B. Tavel and others, to restrain the col- 
lection of two promissory notes, made by 
complainants to the order of defendant 
Tavel, one of which was indorsed by him to 
the defendant Hickman, and the other to the 


defendant White. There was a decree 
against complainants on one note and for 
them on the other. ‘They appeal, as does 
defendant Hickman, the owner of the latter 
note. 

Vertrees & Vertrees, for complainants ; 
J. P. Helms and A. H. East, for defend- 
ants. 

CaLpWELL, J. On the 4th day of March, 
1887, defendant ‘lavel, by parol contract, 
sold to complainants a block of town lots, 
supposed to contain eight acres, for the price 
of $8,000, one-half in cash, and the balance 
in six and twelve months. ‘The deferred 
payments were evidenced by two notes for 
$2,000 each. Tavel indorsed one of these 
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notes to defendant Hickman, and the other 
to defendant White. After this, and when 
it was ascertained that the ground, in fact, 
contained only about five or six acres, and 
that Tavel’s vendor had a lien for purchase 
money on the land which he refused to re- 
lease, the trade between ‘Tavel and the com- 
plainants was rescinded by mutual agreement, 
Tavel binding himself to return the cash and 
the notes received from the complainants. 
The cash was returned, but, as the notes had 
been indorsed, they were not returned. ‘This 
bill was brought to restrain the collection of 
the notes, and have them surrendered and 
cancelled. Complainants allege that the con- 
tract between them and ‘lavel for the sale 
and purchase of the land was void, because 
not reduced to writing ; that the considera- 
tion for the notes has failed, and that the in- 
dorsees of the notes knew these facts, and 
took the notes, not in the due course of 
trade, but as collateral security for pre-exist- 
ing debts. Hickman and White answer, and 
in their.respective answers insist that they 
are innocent holders of said notes for value, 
and that the same are valid and subsisting 
debts, in their hands, against the complain- 
ants. Upon these pleadings and full proof 
the Chancellor heard the cause, and decreed: 
(1) That, as between complainants and 
‘Tavel, the notes were without consideraticn 
and void ; (2) that White was an innocent 
holder of negotiable paper for value, and in 
due course of trade, and that he was entitled 
to retain his note and recover upon it; (3) 
that Hickman took the note held by him 
with notice, and in payment of a pre-existing ~ 
debt, and that the same should therefore be 
surrendered and cancelled. Complainants 
appealed from so much of the decree as re- 
fuses them relief against White, and Hick- 
man appealed from that part of it directing 
the surrender and cancellation of his note. 
The proof shows that White took the note 
from ‘l'avel in payment of a debt created at 
the time, and without actual notice of any 
fact that would defeat the collection of the 
note. But it is argued that the re- 
cital on the face of the note that it was 
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given for the “third payment on twenty-eight 
lots in Rain’s addition, ninth district, this 
day purchased of Albert ‘Tavel,” was suffi- 
cient to put White upon inquiry, and charge 
him with notice that the sale of the lots was 
verbal, and therefore not binding upon either 
party, and that with such notice the indorsee 
of a purchase-money note cannot be allowed 
to collect it after a rescission of the sale. 
There is no longer any question in this 
state that either party to a parol sale of land 
may, at his election, abandon the contract, 
and avoid all its obligations. ‘lhis is so well 
settled that a citation of the decisions so 
holding is entirely unnecessary. We have no 
case in Tennessee, however, deciding that the 
statement, in the face of a negotiable note, 
that it was given for land, will put an in 
dorsee upon inquiry, and charge him with 
notice of the nature and infirmity of a void- 
able contract. ‘The precise question seems 


to have arisen and been decided against the 
holder of the note in North Carolina. In 
Howard v. Kimball, 65 N. C.,°178, the su- 


preme court of that state said: “ We think 
that the fact of the notes not being in the 
usual form of promises to pay money ‘for 
value received,’ but expressing on the face 
that they were given for the purchase money 
of the Rocky Swamp tract of land, was 
sufficient to put Bullock on inquiry, and to 
fix him with notice that the notes could not 
be collected unless a good title be made to 
Kimball ;” citing Cox v. German, 6 Ired. 
Ex., 626. ‘These two cases seem to stand 
alone, with the great current of authority 
against them. Among the many cases an- 
nouncing a different doctrine are the follow- 
ing: Doherty v. Perry, 31 Ind., 15; Bank 
v. Barrett, 38 Ga., 126; Hereth v. Bank, 
34 Ind., 380; Sankett v. Kellar, 22 Ohio. 
St., 558; Zaylor v. Curry, 109 Mass., 36; 
Herd v. Bank, 8 Neb., 12. The foregoing 
are cases in which the consideration was re- 
cited in the face of the note. Upon the 
same, or a kindred principle, it has been de- 
cided that notice not so imparted, but other- 
wise obtained, that a note was given for a 
patent right, was not sufficient to put an in- 
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dorsee upon inquiry, so as to preclude his 
becoming a dona fide holder. Borden y, 
Clark, 26 Mich., 410; Miller v. Finley, 
Id., 254. 

It has also been held, on the contrary, that 
independent knowledge of the consideration 
of a note, when taken by an indorsee, lets in 
against him any defense, touching the consid- 
eration, which could have been made against 
the original payee. Zhral/ v. Horton, 44 Vt., 
388. So a plea of failure of consideration 
has been sustained in a case where, in addi- 
tion to such notice of the consideration, the 
indorsee at the time of taking the note had 
knowledge that the consideration would likely 
fail. Harris v. Nichols, 26 Ga., 414. Mr. 
Daniel says: “‘lhe mere statement of the 
consideration in a bill or note does not put 
the holder upon inquiry whether or not it 
really passed or has failed in any respect. It 
is rather assuring than otherwise, for it is 
evidence, if the note be genuine, that it was 
given for value, and the specification of what 
value can no more challenge the holder's in- 
vestigation than the omission of such specifi- 
cation. In legal effect it does not qualify the 
paper in any manner.” 1 Daniel, Neg. Inst, 
§ 797. In accord is Wade, Notice (2d Ed.), 
§ 944. 

Following the weight of authority, and 
what is regarded as the better public policy, 
we hold that the statement of the considera- 
tion in the face of the note did not impair its 
negotiability, and should not be allowed to 
prejudice the right of White to enforce its 
collection. ‘The statement is not altogether 
superfluous. It would fill the office of identi- 
fication as such becomes important. Such 
cases are frequently before the courts. Had 
the complainants desired to make the note 
payable on condition that their contract for 
the land should be completely executed, or 
had it been their purpose to charge third par- 
ties with notice of any equities existing 
against the payee of the note, they should 
have so stated in or on some part of the note 
itself. ‘That would have carried full knowl- 
edge to White, and afforded complainants 
perfect protection. 
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That Hickman took the other note in pay- 
ment of a pre-existing debt is a proposition 
so clearly established by his own evidence 
and that of ‘Tavel that it does not admit of 
debate. Such being true, it is well settled, 
by a long line of decisions of this court, that 
he holds the note subject to the same de- 
fenses, and all the defenses that could be 
made available against ‘Tavel, the original 
payee. ‘The very skillful arguments of coun- 
sel made for the purpose of taking this case 
out of the operation of that rule, though 
plausible, are unsound and unavailing. It 
being shown that there was a failure of con- 
sideration, and a .voluntary rescission of a 
voidable contract under which the note was 
executed, there is no room for contending 
that ‘l'avel could now compel the complainants 
to pay the note. It follows that Hickman, who 
received it for a pre-existing debt, and there- 
fore stands upon no higher ground than 
Tavel, cannot collect it. The decree is af- 
firmed. Complainants will pay one-half the 
costs of this court, and Hickman the other 
half. 

TRANSMISSION OF CHECKS FOR 
COLLECTION—DISSOLUTION OF 
PARTNERSHIP BY DEATH — AS- 
SIGNMENT BY SURVIVING PART- 
NER—RECOVERY OF PROCEEDS 
FROM ASSIGNEE. 


Supreme Court of Appeals of Virginia, 
March 21, 1889. 


First NATIONAL BANK OF ALEXANDRIA V. 
Payne & Co.’s ASSIGNEES. 


Plaintiff, the First National Bank of Alexandria, sent a num- 
ber of checks to its correspondents, Payne & Co., for col- 


lection, said checks being drawn directly on the latter * 


firm. Before the checks were received, Payne & Co. 
were dissolved by the death of Charles Payne, one of the 
Partners. The surviving partner thereafter received and 
Paid the checks by charging them to the accounts of the 
drawers, and crediting the plaintiff with their amount on 
the books of the firm. At the time of the death of Charles 
Payne, the firm was insolvent, although this was unknown 
to plaintiff,and the surviving partner made an assign- 
ment to assignees, for the benefit of creditors, who took 
Possession of the proceeds of such checks as part of the 
assets. Plaintiff sued the assignees to recover the amoun 
of the checks. 
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Held, 1, The partnership of Payne & Co, having ceased to 
exist before the checks were received by the surviving 
partner, th: latter had no authority todeal with the checks 
as if they had come into the handsof the firm. The 
checks should either have been sent back or the pro- 
ceeds remitted.” 

. The money represented by the checks not being the 
property of the firm, and having passed actually, but un- 
lawfully and without authority from the real owners into 
the hands of the assignees, can be reclaimed where it is 
easily and clearly traceable upon the books of the late 
concern, no checks having been drawn against it. 


Appeal from 
county. 

S. F. Beach, for appellant. Brooke & 
Scott and A. D. Pyne, for appellees. 


Lacy, J. ‘This is an appeal from a decree 
of the circuit court of Farquier county, rend- 
ered on the 11th day of January, 1887. In 
May, 1885, the appellant company, the First 
National Bank of Alexandria, filed its bill 
against the appellees, the assignees of Payne 
& Co., wherein it is set forth that the said 
the First National Bank of Alexandria was 
a banking association located in the city of 
Alexandria, Va., which for many years prior 
to the oth day of January, 1885, had had for 
their correspondents a banking firm, Payne ~ 
& Co., composed of Charles E. F. Payne and 
James Keith, their place of business being 
in Warrenton, in the county of Farquier, 
Va., where also were their private residences, 
and that the said the First National Bank of 
Alexandria was the correspondent of Payne 
& Co. in Alexandria. ‘That the relations be- 
tween the two banking concerns were such 
as are usual between corresponding banks 
and bankers keeping running accounts with 
each other. Collections in Warrenton for 
the First National Bank of Alexandria were 
made by Payne & Co., and collections in Al- 
exandria for Payne & Co. were made by the 
First National Bank of Alexandria, each 
placing to the credit or debit of the other the 
amount respectively collected or paid for 
such other, and from time to time settling 
balances as they should be ascertained. ‘That 
during the day of January 8, 1885, the ap 
pellant received from its other correspond- 
ents and customers divers checks drawn on 
Payne & Co., to-wit, sixteen checks, amount- 
ing in the aggregate to $929.13; also three 


circuit court, Farquier 
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drafts on Fletcher & Bro., of Warrenton, ag- 
gregating $81.03. ‘These several checks and 
drafts, in anticipation of their payment and col- 
lection, were, when received by the appellant, 
credited to the respective parties from whom 
they were received. At the same time, in an- 
ticipation likewise of their payment and col- 
lection by and through Payne & Co., the checks 
and drafts were also charged to the account 
of the said Payne & Co., thus increasing the 
previous apparant balance due from the said 
Payne & Co. to the appellant. These credits 
and charges, respectively, were subject to 
cancellation by cross-entry, according to the 
established and well-known usage of business, 
in case the checks and drafts should be dis- 
honored when forwarded for payment. Said 
checks and drafts were on the same day, in 
the evening (January 8th), inclosed in a letter 
to Payne & Co., with the usual directions to 
place the proceeds to the credit of the First 
National Bank of Alexandria. ‘That on the 
early morning of the 9th, before the com- 


mencement of the business hours ofthat day, 
and before the arrival of the letter in Warren- 
ton, the firm of Payne & Co. was dissolved 


by the death of Payne. ‘That the condition 
of the firm at that time was one of deep in- 
solvency, a condition which had existed for 
not a short time previously, though wholly 
unknown or suspected by the First National 
Bank. ‘The letter, with the stated inclosures, 
reached the bank on the goth, when, without 
direction from any source, as if no legal in- 
terruption had occurred to the receipt of de- 
posits as usual by the firm, the clerk of Payne 
& Co. paid the checks by charging them 
against the accounts of the drawers, and 
placed the proceeds of the same ($929.13) to 
the credit of the First National Bank of Al- 
exandria upon the books of the dissolved 
firm. ‘That on the 12th of January following 
James Keith, the surviving partner of Payne 
& Co., made an assignment to A. D. Payne, 
R. T. Scott, and Albert Fletcher, in trust for 
benefit of the creditors of the late firm, with- 
out preference. ‘That the said assignees had 
taken possession of the assets of the said 


LAW JOURNAL. 


firm of Payne & Co., among which was the 
said sum of $929.13, which came to the hands 
of the said assignees with notice of above 
mentioned facts. It is claimed that the death 
of Charles E. F. Payne, and the consequent 


‘ dissolution of his firm, terminated ¢o instanti 


the relations previously subsisting between 
the said firm of Payne & Co. and the First 
National Bank. ‘Tha. all pending direction 
by either to the other, looking to further 
transactions, and made in contemplation of 
the continued existence of those relations, was 
thereby revoked. ‘That, under the circum- 
stances existing on the arrival of their letter, 
either the checks should have been returned 
unpaid to the First National Bank, to be by 
them returned to the respective parties from 
whom they had been received, or, if paid, that 
the proceeds of their payment should have 
been remitted to the First National Bank for 
remittance by them in turn to the parties by 
whom they had been drawn. ‘That there was 
no authority of law, nor by said First Na- 
tional Bank of Alexandria, warranting the de- 
posit of the proceeds of said checks with the 
dissolved firm, and that, being so deposited 
they continue to be, and are now, in equity, 
the moneys of the First National Bank of Al- 
exandria, whether in the hands of the surviv- 
ing partner of Payne & Co., or their said as- 
signees, the appellees. 

‘There was no answer, but the facts were 
agreed, and it was laid before the commis- 
sioner in chancery appointed for the purpose 
as a case agreed that the letter from the First 
National Bank of Alexandria containing these 
checks came to hand on the gth of January, 
after the dissolution of the firm by the death 
of Payne; that but one check was paid over 
the counter of Payne & Co. that day, but that 
their usual business with correspondents was 
transacted that day ; that at 3:15 P. M. James 
Keith, the surviving partner, wired the Alex- 
andria bank as follows : “‘ Owing to the death 
of Charles Payne, the banking house of Payne 
& Co. has closed its doors, and goes at once 
into liquidation. James KeiTu.” At 4:05 
P. M. of the same day the following telegram 
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was received by Keith: “If we send letter 
to-day, will it have attention as usual? Can 
you remit balance? Shall [ come up in the 
morning? C. R. Hoorr, Cashier.” At 5:25 
P. M. it_was answered as follows: “Do not 
send letter. Will remit balance to-morrow. 
Payne & Co.” At 10 A. M.of the roth, the 
foregoing was followed by this: “ Are unable 
to remit balance, as promised yesterday. 
James Kerrn, Surviving Partner.” ‘The Al- 
exandria bank responded on the 12th of Janu- 
ary, as follows, by letter: “ Judge James 
Keith, Surviving Partner, etc.—DEaR SIR: 
Our inclosures of the 8th instant—ten hun- 
dred and ten dollars and sixteen cents—re- 
ceived by you on the oth, after going into 
liquidation, were placed to our credit, when, 
under the circumstances, the amount should 
have been remitted or the inclosures returned. 
We beg, therefore, that this error may be 
rectified before the matter becomes involved 
in possible complications. I am, with re- 
spect, yours, etc., CHas. R. Hoorr, Cash- 
ier.” ‘lhe assignees—Fletcher, Payne, and 


Scott--replied to this, denying the right 


claimed, and declining the request. ‘The 
matter was so referred to a master commis- 
sioner, who made report against the claim 
of the First National Bank of Alexandria as 
to the $929.13 aforesaid, and reported the 
said sum to be a part of the assets of 
Payne & Co.; that “it is contended by the 
bank that he was not authorized to pay the 
checks and place the amount to the credit of 
the bank on the books of the firm of Payne 
& Co. It might be said with equal force 
that he was not authorized to even pay the 
checks or collect them, yet, as seen above, 
this last is admitted. In your commissioner's 
opinion his authority in the premises was 
such as the law confers on a surviving part- 
ner to complete a transaction begun with his 
firm before its dissolution ;” and,. further, 
that the actions of the bank (the First Na- 
tional Bank of Alexandria) constitute on 
their part a complete satisfaction of what 
Keith had done for the late firm, and the 
First National Bank was as much bound 
thereby as if they had expressly authorized 
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him so to act. ‘The court confirmed thiscom- 
missioner’s report, and decreed against the 
claim set up by the First National Bank of - 
Alexandria; whereupon the said First Na- 
tional Bank of Alexandria brought the case 
here by appeal. 

The controversy in this case is within a 
very narrow compass. It is mutually con- 
ceded that the death of any one member of 
a firm operates as a dissolution thereof as be- 
tween all the members, and that on such dis- 
solution the survivor has the right to take 
possession of the co-partnership assets and 
settle up the affairs of the joint concern; and 
it may be stated, as a settled proposition, that 
the power of a partner to make a contract 
for the firm ceases on the dissolution of 
the firm, and the surviving partners or ex- 
partners can enter into no contract which 
will bind the estate of the deceased partner, 
except such as is appropriate and necessary 
in settling the affairs of the concern. Dissolu- 
tion operates as a revocation of an authority 
for making new contracts; as dissolution 
finds the engagements of the company, they 
must remain until liquidated and paid. 
Woodson v. Wood, 5 S. E. Rep., 277, and 
cases cited. As was said by Lord Kenyon 
(Abel v. Sutton, 3 Esp., 112): “'To contend 
that this liability to be bound by the acts of 
his partner extends to a time subsequent to 
the dissolution, was, in his mind, a must 
monstrous proposition. A man in that case 
could never know when he was to be at peace, 
and retired from all concerns of the partner- 
ship.” Mr. Justice Story said, in Bell v. 
Morrison, 1 Pet., 373: “ The light in which 
we are disposed to consider this question is 
that after a dissolution of partnership, no 
partner can create a cause of action against 
the other partners, except by a new author- 
ity communicated to him for that purpose. 
It is wholly immaterial what is the consid- 
eration which is to raise such cause of ac- 
tion, whether it be a supposed pre-existing 
debt of the partnership, or any auxiliary con- 
sideration which might prove beneficial to 
them. Unless adopted by them, they are not 
bound by it.” 
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The partnership of Payne & Co. was dis- 
solved and ceased to exist as such before bank- 
ing hours on the gth of January. ‘The “day,” 
in banking parlance, means simply the few 
hours set apart by usage as banking hours. 
Banking hours are so far recognized by the 
courts that any transaction in the ordinary 
course of banking business, which is to be 
had with the bank on any day, must be had 
within banking hours upon that day. ‘The 
firm of Payne & Co., then, did not exist on 
the gth day of January ; it was dissolved be- 
fore banking hours. _It is admitted that the 
letter of the appellant bank did not reach its 
destination until the gth. It then never 
reached the firm of Payne & Co. at all, but 
it came into the hands of the surviving partner, 
who claimed the right to receive it in the 
name of the late firm, and charge it to 
the said extinct partnership and thus created a 
debt against the dissolved firm of $929.13. 
In other words, on the dissolution of the firm 
the debt to the First National Bank of Alex- 
andria, due by the said firm on the last 


moment of its existence, was $1,557.63; 
whereas, after its dissolution, by the action 
of its surviving partner it was made to owe 
the said First National Bank of Alexandria 
$2,486.76, and had incurred a debt, if the 
surviving partner had such power, of $929.13 


after dissolution. ‘This the surviving partner 
could not do; his powers do not go so far. 
If the question arose upon the assertion of the 
right to charge Payne’s estate with this, 
against his personal representative, it must 
be conceded that no such right could exist. 
Whether the transaction was hurtful or bene- 
ficial is immaterial. If it be true that Payne 
& Co. could not be charged with this as a 
non-existent firm, how does the case stand? 
‘The surviving partner received this sum of 
money destined for Payne & Co., and he was 
unable to apply it as directed. It was then 
a sum of money ora lot of evidences of debt 
in his hands belonging to the First National 
Bank of Alexandria, with whose instructions 
he could not comply. He was bound to ob- 
tain further instructions from his principal, 
or return the remittance. He had no author- 
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ity to apply it otherwise than as directed. It 
was not the property of the late firm. It was 
not a debt due the late firm. It could not be 
received or paid out on account of the part- 
nership. It was in nowise connected with 
the late firm. It never came into their hands 
at all. He could not undertake to deal with 
it asa partnership property, and, if he received 
it and disposed of it, it would in nowise con- 
cern the affairs of the late firm, and the de- 
ceased partner’s estate could not be held 
bound for it. He did not return it, however, 
as has been said, but conveyed it in trust to se- 
cure the debts of the dissolved partnership. 
‘This he could not do, because, as we have 
said, it was not the property of the late firm, 
and could not be bound for the debts of the 
deceased partner any more than his estate 
could be held liable for it. 

Having passed, then, actually, but unlaw- 
fully, and without any authority, express or 
implied, from the real owners into the hands 
of appellee trustees, can it be reclaimed? It 
appears to be easily and clearly traceable 
upon the books of the late concern, placed 
there after there was no firm ; no checks have 
been drawn against it; it has remained un- 
changed in any respect, and there is no diffi- 
culty in tracing and identifying it. It does 
not belong to the assignees, because it did 
not belong to the firm. It was not in the 
power of the surviving partner to convey it. 
It did not pass by the deed, and the assignees 
have no right to it whatever, but, actually 
holding it, they cannot use it for the purposes 
of the firm, but ought, in justice, to return 
it to the owner, the First National Bank of 
Alexandria. It is claimed by them that 
placing it in the mail commenced a transac- 
tion with the firm of Payne & Co., which the 
surviving partner had a right to perfect, be- 
cause already begun, and thisis what the com- 
missioner reports; but in no sense is this so. 
‘The transaction could not begin with them 
so as to charge them in any way, unless the 
remittance was received. What responsibility 
was there, or could there be, if they never 
received it? If lost in the mail or recalled, 
or if by any means it never reached them, 
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can it be contended that they could be held 
responsible? ‘his is what did occur. It 
never didreachthem. ‘The firm did not receive 
it, but some other person. ‘That other person 
cannot deliver it to the dissolved firm; it is 
incapable of taking. His plain obligation is, 
as we have said, to return it to the owners 
or dispose of it as they direct. But it is 
insisted that the appellant ratified what was 
done. ‘There is no ratification in the case. 
‘There was not only no ratification, after full 
information, but a positive renunciation of 
the unauthorized act. To the telegram of 
Judge Keith on the gth: “Do not send 
letter; will remit balance to-morrow,”— 
there was no reply ; but when, on the morn- 
ing of the roth of January, he sent the fol- 
lowing: “Are unable to remit balance as 
promised yesterday,”—the bank promptly set 
up its claim, by telegram, on the 12th, as 
stated. We think this money is no part of 
the assets of Payne & Co., and that the ap- 
pellees have no right to hold it under the 
assignment to them, and that it should be 
delivered to the owner, the appellant bank. 
Overseers v. Bank, 2 Grat., 547; McLeod v. 
Evans, 66 Wis., 401, 28 N. W. Rep., 173, 
214; Fahnestock v. Bailey, 3 Metc. (Ky.), 
48; Bank v. Insurance Co., 104, U.S. 54. 
The appellees rely in part on the case of 
Herbertonv. Jepherson, 10 Pa. St. 124, where 
a consignment was made to conimission mer- 
chants (partners) to be sold. One died, the 
firm thereby being dissolved, and thereafter 
sale of the consigned effects was made by 
the surviving partner. ‘Thissale was adjudged 
valid, and the estate of the dead partner held 
responsible to the consignor. In that case 
the goods were received by the firm before, 
not after dissolution, and it was the business 
of the partnership to sell them. ‘This does 
not seem to be at variance with anything we 
have said, and is in accord with the appellees’ 
citation from Lindl. Partn. 298, 299. We 
are of opinion to reverse the decree of the 
circuit court of Fauquier county, appealed 
from, and a decree will be rendered here ac- 
cordingly. Decree reversed. 
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ABSTRACTS. 


ILtinois Bankinc Law—ConsTITUTIONAL- 
ITY OF CERTAIN PROVISIONS. 

1. Laws IIL, 1887, p. 89, § 11, which pro- 
vides that banking “ associations may be or- 
ganized in towns, villages, or cities of not to 
exceed 5,000 population, with a capital stock 
of not less than $25,000, and in all cities, vil- 
lages, or towns of not to exceed 10,000 pop- 
ulation, with a capital stock of not less than 
$50,000,” merely restricts the organization of 
such associations in municipalities of the pop- 
ulation specified, and does not prevent the 
organization of banking associations under the 
said act in cities having a larger population 
than 10,000. 

2. Section 6 of said act, which provides 
that “the shareholders of each association 
formed under this act shall be individually 
responsible, equally and ratably, and not 
one for the other, for all contracts, debts, and 
engagements of such association to the extent 
of the amount of their stock therein, at the 
par value thereof, in addition to the amount 
invested for such shares,” is in conflict with 
Const. Ill., Art. II., § 6, which provides that 
“every stockholder in a banking corporation 
shall be individually responsible to its cred- 
itors over and above the amount of stock by 
him held, to an amount equal to his shares so 
held.” 

3. Such unconstitutional provision does 
not render the entire act void, but the act is 
to be read as though the constitutional pro- 
vision were substituted for such void part. 

Craic, C. J., and Suops, J., dissenting. 

Dupee et al. v. Swigert, Auditor, Supreme 
Court of Illinois, April 5, 1889. 


PRINCIPAL AND SURETY—RELEASE OF 
SURETY. 


Plaintiff, holding an overdue note given by 
S., on which defendant was surety, was in- 
duced by the false representations of S., and 
with knowledge that he was about to make an 
assignment, to surrender and cancel the note, 
and accept anew one signed by S. alone, 
embracing the amount of the old note and 
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other debts of S., payable in five years, and 
secured by an insufficient mortgage. Defend- 
ant was informed that the note on which he 
was surety had been canceled, and new secu- 
rity obtained from S. ‘The next day S. as- 
signed, and plaintiff then learned that the 
mortgage was not adequate security ; where- 
upon it compelled the assignee to accept a 
release of the mortgage, but for nearly five 
months it did not notify defendant of the 
fraud, nor offer to transfer the mortgage 
to him. All the parties lived in the same city, 
and the mortgaged propeit; and records were 
situated there. //./d, that plaintiff's conduct 
discharyea cicadant from liability on his 
suretyship. 

Struss v. Masonic Savings Bank, Court of 
Appeals of Kentucky, June 1, 1889. 


DEMAND—WAIVER BY INDORSER. 


A request by an indorser of the indorsee 
not to bring suit on the note against him in 
his absence from home, if the maker fails to 
pay at maturity, cannot be held tobe a waiver 
of demand upon the maker. 

Dutton v. Bratt, Supreme Court of Arkan- 
sas, May 25, 1889. 


NEGOTIABLE PROMISSORY NOTE—WRITING 
Hetp Not To Be. 


A note which waives presentment for pay- 
ment, protest, and notice of non-payment, 
and recites that the payee or holder may ex- 
tend the time of payment without notice, and 
without prejudice to his rights against makers, 
sureties and indorsers, is not a negotiable 
promissory note, and in the hands of dona 
fede holders is open to the defense that it was 
given for a machine to be used on trial, which 
failed to do the work for which it was bought, 
and which the sellers represented it would 
do, and that such machine was returned to 
sellers, and the contract rescinded. Second 
National Bank of Richmond v. Wheeler, et 
al., Supreme Court of Michigan, June 28, 
1889. 
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EFFECT OF PROVISIONS FOR EX- 
CHANGE ON NEGOTIABILITY OF 
NOTES. 

The question whether an addition to a 
promissory note in the ordinary form of a 
clause making it payable with exchange on a 
given place, destroys its negotiability, is one 
whereon the courts in the different states are 
not agreed. In the present number of the 
Journal is reported a decision by the federal 
court in Iowa, that a provision in a note for 
its payment, “with exchange on New York,” 
destroys its negotiability. In connection with 
that case we collect and present below the 
decisions of other tribunals upon the subject. 

It is important for every business man to 
know whether the paper he is dealing with is 
negotiable or non-negotiable, for obvious rea- 
sons. ‘The rights and liabilities of parties 
upon negotiable paper are so different and 
distinct from those arising upon ordinary con- 
tracts for the payment of money which lack 
the negotiable quality, that a knowledge of 
whether a note is negotiable or not is in the 
highest degree essential. 

Among other tests of the negotiability of 
business paper, the law announces that the 
amount payable must be certain, and the con- 
flict of decision on the question of the nego- 
tiability of paper payable with exchange on a 
given place arises from the difference of 
opinion which exists as to whether such paper 
is to be regarded as promising to pay an 
amount certain. On the one hand it is con- 
tended that the rate of exchange between two 
places is continually fluctuating and subject 
to change, and consequently when a note 
makes provision for the payment of exchange, 
it lacks that element of certainty in amount 
which the law requires in order that the paper 
shall have the quality of negotiability. On the 
other hand the view is taken that the amount 
payable is sufficiently certain for all practical 
purposes, and that a note containing such a 
provision is negotiable. 

We give below, arranged in alphabetical 
order of the states, the various decisions we 
have been able to find upon the subject, 
either affirming or denying the negotiability of 
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paper payable with exchange on a given place: 


District oF Co.tumBia.—In Russell v. 
Russell, 1 McArthur, 263, the supreme court 
of the District of Columbia held that a prom- 
issory note, dated at Detroit, Michigan, and 
payable there, for two thousand dollars, with 
interest at the rate of eight per cent., and 
“with current exchange on New York,” was 
not for a sum certain, and therefore not a 
negotiable instrument. 

Itutinois.—In Lowe v. Bliss, 24 Ill, 168, 
decided in 1860, a promissory note in addi 
tion to the ordinary promise contained this 
concluding clause: “Value received with 
current rate of exchange on New York.” 
The question presented was whether the in- 
strument was a promissory note so that it 
would be admissible without proving a con- 
sideration. A majority of the court decided 
that as the current rate of exchange was fluc- 
tuating, and subject to change, the amount 
payable was uncertain, and that the instru- 
ment was, therefore, not a promissory note 
nor negotiable, but a simple contract for the 
payment of money upon which a considera- 
tion must be proved. Breese, J., dissented, 
being of the opinion that the note was evid- 
ence under the common counts, and negoti- 
able as any other note. 

When this case was decided the following 
statutory provisions were in force in Illinois : 

“All promissory notes, bonds, due bills, 
and other instruments in writing, made or to 
be made by any person or persons, body 
politic or corporate, whereby such person or 
persons promise or agree to pay any sum of 
money, or articles of personal property, or 
any sum of money in personal property, or 
acknowledge any sum of money or article of 
personal property to be due to any other per- 
son or persons, shall be taken to be due and 
payable, and the sum of money or article of 
personal property therein mentioned, shall, 
by virtue thereof, be due and payable to the 
person or persons to whom the said note, 
bond, bill or other instrument in writing is 
made.” Sec. 3, Chap, 73, Gen. Stat. 

The following section, 4, bestowed upon 
such paper a negotiable quality, and the 5th 
section authorized the assignee to sue upon it 
in his own name. ‘The same sections, with 
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but slight modifications,, constitute sections 
3, 4 and 5 of chapter 98 of thc present Re- 
vised Statutes of Illinois. 

In a case decided two years subsequent to 
Lowe v. Bliss, namely, Bilderback v. Bur- 
lingame, 27 Ill., 338, the supreme court of 
Illinois decided that an instrument acknow- 
ledging to be due a certain amount, and pro 
viding for its payment in lumber, was negoti- 
able under the statute, and that in an action 
upon it a consideration need not be averred 
or proved, and commenting upon Lowe v. 
Bliss, supra, the court say : 

“ We are free to say, on more mature re- 
flection, that so much of the opinion in that 
case as decides that the instrument there pre- 
sented was not admissible under the common 
counts without proving a consideration, is 
not in accordance with the statute quoted, 
because the note on its face was for value 
received, which imports prima facie a con- 
sideration. ‘The majority of the court had 
more particularly in view the strict commer- 
cial law applicable to such cases. ‘This in- 
strument was evidence under the statute with- 
out proving a consideration.” 

In the later case of Wickerson v. Sheldon, 
however, decided in 1864, 35 IIl., 372, where 
the court held that a clause for the payment 
of ten dollars attorneys’ jee, in addition to 
the amount of the note, did not destroy its 
negotiability because the amount due was 
absolutely certain, it referred to Lowe v. 
Bliss, in the following language : 

“In that case the note was for a sum of 
money, payable at the Kankakee Bank, Kan- 
kakee, IIl., value received, with current rate of 
exchange on New York. ‘This stipulation for 
current rate of exchange on New York made 
the amount due by the note uncertain, and so 
deprived it of its negotiability. But the 
amount due by this note (referring to the one 
in the suit) is absolutely certain, and it pos- 
sesses all the requisites of a negotiable instru- 
ment under the statute.” 

From these cases it is to be inferred that 
while Lowe v. Bliss was overruled, upon the 
point therein involved, namely, the admissi- 
bility of the writing without proving a con- 
sideration, the views therein expressed as to 
the uncertainty in amount caused by the ex- 
change clause still held good, and that such 
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a note would still be regarded as lacking the 
necessary elements of negotiability. 


But although the rule of the state court 
may be in doubt, the federal court in Illinois 
early established the doctrine that the nego- 
tiability of such a note was not destroyed. In 
Bradley v. Lill, in the circuit court of the 
United States for the Northern District of 
Illinois, decided in March, 1861, the note in 
suit was dated at Chicago, and payable in 
New York, and promised to pay the amount 
“in exchange.” 

‘The federal judge did not discuss the ques- 
tion which has been much mooted, whether a 
note payable 7” exchange is payable in money 
at all, or only in a bill of exchange, but de- 
cided the case on the theory that the pro- 
vision was for the payment of the amount 
“with the current rate of exchange on New 
York;” and on this question he differed from 
the holding of the state supreme court in 
Lowe v. Bliss, supra, deciding that the writ- 
ing so payable was a promissory note and ne- 
gotiable, saying : 


“This court, therefore, until overruled by 
the supreme court of the United States, ad- 
heres to the view that it has always taken of 
this point, that an instrument of this kind is 


a promissory note. ‘This is a commercial 
question, and this court is not bound to follow 
the decision of the supreme court of this state 
on this branch of the law, more especially 
when it is contrary to the opinion of the 
whole mercantile community, as shown by 
uniform practice, and contrary also to the 
general opinion of the profession.” 

Inprana.—In Indiana, in the case of Price 
v. Zeal, decided by the federal court, in 1847, 
4 McLean, 201, action was brought on a 
promissory note payable in New York, with 
interest and the rate of exchange. ‘Ihe court 
directed the jury to calculate the exchange 
on the amount due on the note at maturity, 
and not the exchange as it might be at the 
time of trial. 

It is to be inferred that the court, by enter- 
taining the action as upon a promissory note, 
regarded that the exchange did not violate 
the requisite of certainty, otherwise the in- 
strument would have been held not to bea 
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promissory note, and consequently not ne- 
gotiable. 


Iowa.—In Sperry v. Horr, 32 Towa, 184, 
the question for determination was whether 
an agreement in certain notes obligating the 
maker to pay collection and _ attorneys 
fees, rendered the amount payable uncertain, 
and destroyed their character as negotiable 
paper. ‘The court, in deciding the question, 
stated that many authorities held “that an 
agreement incorporated in the body of a note 
binding the maker to pay, in addition to the 
amount named, exchange thereon,” did not 
destroy the negotiable character of the in- 
strument, and that “ under the principles of 
these decisions, there is no difficulty in hold- 
ing the paper in question to be negotiable.” 

‘This would place Iowa in line with those 
cases which hold that a provision for the 
payment of exchange on a given place, does 
not destroy the negotiability of the note, 
which is contrary to the rule just announced 
by the federal court of that state, in the case 
reported herein, which holds that under the 
law merchant, negotiability is thereby de 
stroyed. in the present case, however, the 
question is simply one of jurisdiction of the 
court under the provisions of the United 
States statute, providing that the federal court 
shall not have jurisdiction, “except in cases of 
promissory notes negotiable by the law mer 
chant ;” and the federal judge simply decides 
that under the law merchant the note is not 
negotiable, and the court without jurisdic- 
tion, while his language assumes that 
the note would be negotiable under the 
provisions of the Iowa _ statute. But 
whether this is so or not, the state 
court, as above shown, have regarded such a 
note negotiable under the principles of the 
law merchant. 


Micuican.—In Smith v. Kendall, 9 Mich., 
241, where a note in the ordinary form pro- 
vided for payment “with current exchange 
on New York,” it was held that the fluctua- 
tion to which exchange was subject was not 
such a contingency or uncertainty as the rule 
requiring a note to be for a sum certain was 
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intended to guard against, and that the note 
was therefore negotiable. Campbell, J., dis- 
sented from this opinion, and maintained that 
the note was not negotiable. See, also, JoAn- 
sonv. Frisbee, 153 Mich, 286. 

Missourt.—In this state the federal and 
state courts are agreed that the insertion of 
a provision for exchange destroys the ne- 
gotiability of a note. 

Thus, in Hughitt v. Johnson, U.S. Circuit 
Court, E. D., Mo., decided in 1886, 28 Fed. 
Rep., 865, it is held thata note is rend 
ered non-negotiable by the incorporation 
therein of an agreement to pay the sum 
named “with exchange.” 

And the St. Louis Court of Appeals, like- 
wise, in Fitsharris v. Leggatt, 10 Mo. App., 
527, June 1881, have held that a bill of ex- 
change drawn at St. Louis, “ with exchange 
on New York or St. Louis” is not negotiable. 


NortH Caroiina.—In the case of First 
National Bank v. Bynum, 84 N. C., 24, de- 
cided in 1881, it was held that, among other 
essentials, a note, to be negotiable, should be 
certain in the amount to be paid, and as 
the instrument in question stipulated for the 
payment of “all counsel fees and expenses 
in collecting the note if it is sued on or placed 
in the hands of an attorney for collection,” 
and also was made payable in the current 
rate of exchange on New York, it was held 
lacking in the essential of certainty in 
amount, and therefore not negotiable. 

PENNSYLVANIA.—In Philadelphia Bank v. 
Newkirk, 2 Miles, 442, decided in 1840, an 
action was brought by an indorsee against an 
indorser on a written promise, made in Phila 
delphia, for the payment to A., or order, at 
the Bank of the State of Missouri, of a sum 
of money, “current rate of exchange to be 
added.” ‘The court held that the plaintiff 
could not recover on this as a promissory 
note, as the instrument was not for the pay- 
ment of a sum certain, but the amount pay- 
able was clearly indefinite. 

Sours Caroitina.—In Read v. McNulty, 
12 Rich. Law, 445, it was held that a pro- 
mise in writing to pay a certain sum “ with 
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exchange on New York” was not a promis- 
sory note within the statute of Anne, and 
consequently not negotiable. 


Wisconsin.—In Leggett v. Jones, 10 Wis., 
34, a note promised to pay an amount “ with 
exchange on New York.” ‘The court stated 
that although the clause might seem to be a 
slight modification of the general rule that 
a promissory note must be for a sum fixed 
and certain, it had no doubt such instru- 
ments had everywhere been treated as com- 
mercial paper. 

‘This decision, however, carries little weight 
as establishing such a doctrine, for the court 
adds: “ But even if they were not, strictly 
speaking, promissory notes, there can be no 
question that they are contracts for the pay- 
ment of money only,” and the case was de- 
cided upon this latter ground. 


In a later case in Wisconsin, A/organ v. 
Edwards, 53 Wis., 599, decided in 1881, 
the instrument in suit contained a stipulation 
for the payment of “all expenses, including 
attorney's fees incurred in collecting, etc., 
and was held not to be a promissory note, and 
consequently not negotiable because of un- 
certainty in the amount to be paid. ‘The 
court referred to Leggett v. Jones, supra, in 
the following language : 

“In Leggett v. Jones, the opinion was ex- 
pressed, confessedly upon a slight examina- 
tion, that an instrument in the form of a 
promissory note for the payment of a cer- 
tain sum of money ‘with exchange on New 
York’ was in fact a promissory note. ‘The 
question in that case was not whether the in- 
strument was a note under the law merchant, 
but whether it was a contract for the pay- 
ment of money only under the code. ‘The 
question was answered in the affirmative, and 
thatis the whole basis of the judgment. 
‘The case cannot justly be regarded as an 
authoritv for the proposition that an instru- 
ment containing such a stipulation can be a 
promissory note ; although it has been so re- 
ferred to in some of the elementary books.” 

But after denying that the case referred to 
furnished authority for the proposition that 
a note payable “with exchange on New 
York” was negotiable, the court by its subse- 
quent language in the same opinion, inti- 
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mates that such a view might be adopted, for 
it continues : 


“But had this court so decided it is be- 
lieved that the judgment might be upheld on 
substantial grounds without violating the rule 
which requires certainty in a promissory note 
as to the amount payable. A note is payable 
in lawful money of the United States which 
is at par in every portion of the country. If 
a note is made payable in Milwaukee with 
exchange on New York, it requires precisely 
the same sum of money to pay it as would be 
reqired had it been made payable in New 
Yo.k. ‘The exchange is the cost of the draw- 
ing of the bill, and transmitting the money to 
New York to meet it. 

“In Leggett v. Jones the note was payable 
to the Dodge County Bank with exchange on 
New York. Had the note been made pay- 
able in New York no one would claim that 
there was any uncertainty in the amount, al- 
though the maker would necessarily have 
been subjected to the expense, uncertain in 
amount, of providing funds there to meet it. 
It is precisely that expense, which constitutes 
and governs the cost of exchange. Hence 
the same sum of money which would have 
been required to pay the note in New York 
would have paid it at the Dodge County 
Bank, including the exchange, according to 
its terms. In speaking of the cost of ex- 
change we refer only to transactions in money. 
Nominally the cost of exchange may include 
the discount on the ordinary currency of the 
place where the bill is drawn, at the place of 
payment; and such discount may greatly 
fluctuate. But a note payable with exchange 
is not affected by these facts for it cannot be 
payable in anything but money (unless by vir- 
tue of some special statutory provision) and 
still be a note. ‘There can be no discount on 
money to affect the cost of inland exchange. 
Hence it may well be said that the uncer- 
tainty in the amount due on a note which 
stipulates for the payment of exchange be- 
’ tween two points is rather apparent than real 
or substantial.” 


Canapa.-—In Palmer v. Fahyestock, 9 Up. 
Can., C. P. Reports, 172, the court of com- 
mon pleas held that a writing purporting to 
be a promissory note with the words “with 
exchange on New York” was not a promis- 
sory note, the amount being rendered uncer- 
tain by the uncertainty of exchange. 

The supreme court of the United States 
has not yet passed upon the question pre- 
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sented, and, as is shown by the foregoing 
cases, not only do the courts of different 
states differ on the question of the negoti- 
ability of an instrument providing for the 
payment of exchange, but even the federal 
circuit courts are not agreed among them- 
selves upon the subject. 


QUERIES AND REPLIES. 


No Crace In California. 
DULUTH, Minn, September, 5, 1889, 
Editor Banking Law Journal. 


DEAR Sir: I hold a note drawn by a party in 
San Francisco, payable there sixty days after 
date. Under the laws of California is three days’ 
grace allowed in time of payment ? 

SUBSCRIBER. 


Answer.—Under the laws of California 
days of grace are not allowed, and the note 
is payable on the sixtieth day, without grace. 
If that should fall upon Sunday or a holiday, 
it is payable on the next business day. 


Presentment to Joint Makers Not 
Partners. 


Sioux City, Iowa, September 9, 1889. 
Editor Banking Law Journal. 


Dear Sir : Tohold an indorser on a negotiable 
promissory rote, executed by two parties as joint 
makers, who are not partners, will presentment 
to one be sufficient, or must presentment and de- 
mand be made of both makers ? 

INQUIRER. 

Answer.—It has been held in several cases 
that where a note has been executed by sev- 
eral joint promisors who are not partners, 
presentment should be made to each in order 
to fix the liability of an indorser. In Iowa 
the subject has received consideration in the 
case of Blake v. McMillen, which has been 
twice before the supreme court, and a refer- 
ence to the decision there made will best 
present the law as adopted in that state. 

In that case the action was by an indorsee 
against the indorsers of a promissory note, 
executed by two parties as joint makers, but 
not as partners. When the case was first be- 
fore the supreme court there was no proof of 
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presentment except to one of the promisors. 
The court announced the rule that present- 
ment to only one of the makers of a joint 
note was not sufficient to charge an indorser, 
unless some legal excuse was shown for the 
failure to present to the other maker, and as 
there was no evidence offered to excuse pre- 
sentment to both, the court said that it was 
therefore unnecessary to consider what facts 
would dispense with the necessity of a pre- 
sentment to both. 22 Iowa, 360, June, 
1867. 

On a new trial the fact was brought out 
that the other joint maker had died before 
the maturity of the note ; also, that an ad- 
ministratrix had been appointed prior to the 
time the note became due. ‘The court held 


that presentment should have been made to 
the administratrix, and the holder having 
failed to make presentment tu her, and no 
excuse being shown for such failure, the in- 
dorsers were held discharged. 33 Lowa, 150, 
December, 1871. 

But suppose the joint makers of a promis- 


sory note reside in different states or in dif- 
ferent parts of the same state, at the time of 
maturity, how can presentment to all be made 
on the day of maturity? In such case the 
fact of impossibility would undoubtedly con- 
stitute a legal excuse for the failure to pre- 
sent to all, and the requirement of the law 
would be satisfied by a presentment to one, 
and to the others within such time as they 
could be reasonably reached. That such a 
state of facts would be a legal excuse is 
shown by the language of the court in Blake 
v. McMillen, when the case was first before 
it, where in deciding that there was no legal 
excuse shown, the court remarked that it did 
not appear that the joint makers “resided at 
different and distant parts of the state, so as 
to render it impossible to make demand on 
both on the same day.” 

In Harris v. Clark, 10 Ohio, 5, a decision 
rendered in 1840, the difficulty or impossi- 
bility of presenting a note executed by sev- 
eral scattered promisors, and not payable at 
a particular place, presented itself, and the 
court after some hesitancy solved the prob- 
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lem by holding them to be partners, and that 
presentment to one was sufficient to hold an 
indorser, saying : 

“* Upon the whole, although we feel there are 
apparent difficulties in the way, we see no 
substantial objection to considering the mak- 
ers of a joint and several note in the light 
of partners in that particular transaction. 
True they may be sued separately, or 
like partners, they may be sued jointly ; and 
as the joint and separate property of part- 
ners is liable for partnership debts, so the 
property of all and each of the makers of 
such a note may be subjected to its satisfac- 
tion. We hold, therefore, that a demand of 
one of the makers in the case before us is 
sufficient, and that the plaintiff is entitled to 
judgment.” 

The general current of authority, however, 
is to the effect that such joint promisors are 
not partners, but where presentment to all 
becomes impossible, a legal excuse would ex- 
ist for non-presentment to those at other 
places on the day of maturity. 

Of course the views above presented ap- 
ply only to paper which does not designate 
a particular place of payment, for if the pa- 
per was payable at a particular place, pre- 
sentment and demand at that place would be 
sufficient. 

From what has been already said it will 
also, of course, be inferred that where the 
signers are partners, presentment to one will 
be sufficient. 

Duty of Notaries in Illinois as to Notice. 
BLOOMINGTON, ILL., September 11, 1889. 
Editor Banking Law Journal. 

Dear Sir: Is it any part of the duty of a 
notary public in this state to send notices to in- 
dorsers ? NOTARY. 

Answer. ‘The Illinois statute provides : 
“Tt shall be the duty of each and every 
notary public in this state, whenever any bill; 
of exchange, promissory note, or other writ- 
ten instrument shall be by him protested for 
non-payment, to give notice in writing there- 
of to the maker, and to each and every in- 
dorser of any bill of exchange, and to the 
maker or makers of, and each and every se- 
curity or indorser of any promissory note, or 
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other written instrument, on the same day RECENT LEGISLATION. 
that said protest is made, or within 48 hours Protection of minority siock-holders in 
from the time of such protest. 


Massachusetts ; Supervision of mort- 
gage companies in New York 


RETROSPECT. No II, 


The following summary, to appear each issue EDITORIALS AND ARTICLES. 


and published at the request of subscribers, is 
designed to furnish a brief survey of the contents Minor editorials 
. - > % —— *™ . 
of previous numbers, in advance of the full and Payment by bank of depositor’s note without 
MND 5 cae ecdcceccceensecseeesese 
Necessity of reformation of law governing 
liability of banks for defaults of their cor- 
Co , SRE ee eee 
Notarial fees in the various states.......... 
Antiquity of the office of notary. 


regular index at the close of the volume. - 


VoL. I, No. 1 


EDITORIALS AND ARTICLES, 


Introductory and minor editorials 
Uniformity of banking laws.. LEGAI. DECISIONS. 
Negotiability of certificates of stock in private Payment of depositor’s note in absence of 
corporations instructions ; Negotiability of promis- 
Banks’ liability for defaults of correspondents sory note payable with attorney’s fee and 
Negotiability of American railroad share cer- containing condition ; Taxation of sav- 
tificates ings bank in Massachusetts and exemp- 
Proposed Canadian code of bills and notes. . tion of portion of bank building ; Sufti- 
ciency of notice of non-payment; Re- 
7 . covery of payment made on check. 4é- 
Acceptance by collecting bank of cashier’s stracts. Liability of partnership for 
check in payment; promise to accept draft trust money; Stock  subscription—- 
not binding when made payable with ex- Guarantee of dividends............... 
change on New York; negotiability of 
promissory note destroyed by alternative 
contract ; collecting bank’s right to set off 
collection items against indebtedness ; 
character of liability of party signing after 
signature of payee, (annotated) ; responsi- 
bility of collecting bank to owner for pro- 
ceeds where intermediate bank fails; 
promissory note—contemporaneous writ- 
ten agreement—-recoupment 


LEGAL DECISIONS. 


ENGLISH AND CANADIAN DECISIONS, 


Recovery of trust deposit on failure of 
banker ; Effect of marking check ‘‘good,”’ 
by bank; Validity of promissory note 
payable in currency ; Notes secured by 
mortgage — Renewals — Warehouse _re- 
ceipt ; Speculation in lands by partner- 
ship ; Right of bank to pay check pay- 
able to order of three partners, indorsed 


ABSTRACTS, NOTES OF CASES, ETC, 


Liability of married woman on promissory QUERIES AND REPLIES. 


note in Pennsylvania renewed since act 
of 1887 ; Township order not a negoti- 
able instrument; Drawer’s right of revo- 
cation; Execution of partneiship note 
without knowledge of co-partner; Au- 
thority of manager to bind corporation 
by indorsement; discharge of indorser by 
release of attachment ; Parol evidence 
to vary terms of negotiable instrument 
as against holder for value ; Sufficiency 
of tender of check 


Obligation of bank to give receipt for col- 
laterals ; Negotiability of note payable 
in currency ; Necessity of notice to in- 
dorsers for collection ; What signature 
necessary by co-executors to check out 
money from bank 


EDITORIALS AND ARTICLES, 


Minor editorials 


Signing of paper by officers of corporations. . 

Suggested measures to relieve banks from 
responsibility in matter of distant collec- 
DEE 6a uk cabs coun es depen’ oe 

Recovery of money paid on forged signa- 


QUERIES AND REPLIES. 
Discussion of question of liability of nati- 

onal bank, receiving usuvious interest, 

to pay back double the entire amount, or 


double the excess over legal interest 
only ; Who loses when collecting bank 
takes a draft in payment and drawee 
fails ; The clause ‘‘on or before” in a 
promissory note ; Right of bank to res 
quire indorsement before paying check 
payable to bearer; Meaning of word 
‘*‘ixed” in promissory note ; Maturity of 
note dated, December 3oth, and payable 
in two months, with grace 


ture of depositor. 
LEGAL DECISIONS, 


Recovery of proceeds of collection in full 
from assets of insolvent bank ; Recovery 
of payment on raised draft; Personal 
liability of trustee indorsing note ; Lia- 
bility of directors signing promissory 
note. Adstracts—Power of national bank 
to purchase property on execution for its 
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protection, and carry on business ; Con- No, V. 


tract of suretyship—discharge of surety... 77-93 — ' " 
EDITORIALS AND ARTICLES, 


QUERIES AND REPLIES. National banks in Oklahoma 


Legality of proposed tax upon a national bank The rights of minority stock holders and what 
in Indiana for the year in which it com- legislation, if any, is needed for their protec- 
menced business ; Meaning of the words i fi 
‘*with use’ in promissory vote ; Effect The case of Vagliano @. 
of words ‘**for renewal” on liability of land 
indorser ; Protest by private citizen when Recovery of money paid by bank on forged 
no notary present; Taxation of banks indorsement 
in Arizona 


The Bank of Eng- 


LEGAL DECISIONS, 


Alteration of promissory note and dis- 
charge of joint maker; Transfer by in- 
dorsement of negotiable note payable to 

Minor editorials. ..... order; Personal liability of acceptor 

Responsibility of banks for special deposits. . signing as ‘*executor’’ and admissibility 

Suggestions for regulating matter of payment of evidence to show character of liability 
of depositor’s notes payable at bank assumed, dl ds¢racts.—Banker's lien— 

Presentment for and acceptance of bills of ex- Pledge of bonds for advances. Aew 
change York City Decisions.—Title to deposit 

“fin trust.” Canadian Cases, —Negoti- 

able instrument—Check—Presentment 

Liability of bank for conversion of special —Accord and satisfaction 
deposit; Validity of bank’s title as 
pledgee of negotiable railroad bonds 
pledged to it for indebtedness ; Effect The new banking law of Nebraska...... 
of certification of check by national 
bank without funds on deposit ; Char- QUERIES AND REPLIES. 
acter of promissory note unaffected by 
addition of clause stating object for 
which given; Sufficiency of considera- 
tion of promissory note and power of 
partner to indorse ; Note held by bank 
on which depositor is surety—Agree- 
ment to charge note to deposit—Failure No. VL 
of bank—Ownership of note. . . 105-119 


EDITORIALS AND ARTICLES. 


LEGAL DECISIONS, 


LEGISLATION, 


Liability of bank paying check whereon 
depositor’s signature is forged; Effect 
of seal upon negotiability of note ; Loan 
by national bank upon real estate secu- 


EDITORIALS AND ARTICLES. 
ABSTRACTS, : mee 
Minor editorials, . 
Collection of assessment on shares of in- Meaning of words ‘credit the drawer” on 
solvent national bank; Validity of ac- face of promissory note 
commodation paper; What is notice to The law of tender 
bank ; Liability of bank for fraudulent 
representations of managing officer; LEGAL DECISIONS. 
Liability of subscribers to increase of 
capital of insolvent national bank where 
statutory requirements not complied 
121-122 


Liability of bank paying deposit to wrong 
person—by suing such person in the first 
instance, depositor loses remedy against 
bank ; Unlawful preference by insolv- 

DECISIONS IN NEW YORK CITY. ent bank ; Character of liability cre- 

Payment of forged check by savings bank ated by indorsement in blank before 
—Liability ; Sufficiency of service of delivery > Paes Meaning of ——- 
notice of protest; Liability of corpora- _ “*Credit the drawer ;” Notice of dis- 
tion on accommodation indorsement of honor—waiver of defect in notice by 
treasurer; Recovery of payment made subsequent promise to pay. Aéstracts.— 
to preferred creditor Taxation ot national banks—capital in- 


New Jersey legislation affecting bankers. . vested in United States Bonds . «175-186 


QUERIES AND REPLIES, ENGLISH DECISIONS. 


Duty of collecting bank as to surrender of Liability of bank paying forged bills— 
bill of lading upon acceptance of time draft ; Meaning of fictitious payee (annotated). 
The law in Illinois and New Jersey re- Manitoba Abstracts.—Liability of ac- 
spectively upon the right of a _ check ceptors on bill of exchange accepted 
holder to sue the bank before acceptance ; when debentures sold. Nova Scotia 
The rate of interest which may be taken by Abstracts. —Presentment and notice ne- 
national banks; Insolvency of maker does cessary to hold indorser of promissory 
not excuse demand 
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QUERIES AND REPLIES. 
Validity of check, given for faro chips, in 
hands of ena fide holder; National 
bank not liable for city, county or state 
license tax ; Liability of bank as renter 


of safe deposit boxes.... 195-197 


LEGISLATION, 


The Massachusetts law for the regulation of 
foreign mortgage corporations... 
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Proposed enforcement of prohibitory legisla- 
tion in New York against unincorporated 
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LEGAL DECISIONS, 
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law ; Right of depositor to withdraw de- 
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vary; Bank check—illegal considera- 
tion; Negligence for collecting bank to 
send item direct to paying bank—lia- 
bility on failure of latter (annotated) ; 
Promissory note—Guaranty—Limita- 
tion of action; Discount of note—de- 
posit of proceeds—transfer of balance 
to individual credit of depositor’s leg- 
atee—Right to set off note on dishonor 
against balance where testator’s estate 
insolvent 


ABSTRACTS, 


Bank’s right to apply deposit to note of 
depositor held by bank; Validity of 
note given for patent right sold in vio- 
lation of statute, in hands of indorsee 
for value ; Legal effcct of note payable 
to order of ‘‘ A. B.” or bearer; Action 
on aote by holder without indorse- 
ment—Proof of ownership when title 
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QUERIES AND REPLIES. 


Right of drawer to countermand check 
before certification or payment ; Party 
holding check for ten days takes risk 
of solvency of bank ; Subrogation of 
sureties on payment, to right of credi- 
tor to recover trust fund in full from 


estate of insolvent banker........... 228-229 
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notice of protest 


ABSTRACTS, 


Promissory note—signature by president 
and secretary—individual liability ; 
Liability of surety upon promissory 
note—when entitled to be credited 
with value of securities of principal in 
hands or creditor ; Parol evidence to 
explain indorsement upon promissory 
note ; When alteration of note imma- 
terial ; Voluntary liquidation of nati- 
onal bank—insolvency—appointment 
of receiver by state court ; Failure to 
surrender old note does not release in- 
dorser of new note from liability ; Sub- 
sequent assent of maker to alteration 
which has avoided note, without any 
new consideration, will not renew lia- 
bility. Canadian Cases, Negotiability 
of deposit receipts 


QUERIES AND REPLI®£. 


Liability of transmitting bank where col- 
lecting bank has received proceeds, 
and failed ; Party ciscounting note is 
entitled to interest for three days’ 
grace ; Liability of borrower for inter- 
est for three days’ grace when not 
charged at time of discount ; Notary 
Public cannot make legal protest of 


his own paper.... sdexvsceses ED 


LEGISLATION, 
Missouri legislation prohibiting use of words 


** Bank, Banker,” etc., in certain cases... 260 





